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Charter of Rights and Freedons -- Right to life, liberty and

security -- Failure by police to warn potential victinms of
serial rapist -- Police having sexist and stereotypical belief
t hat wonmen woul d have hysterical response to warning and woul d
scare off rapist who woul d escape apprehension -- Charter
rights violated -- Canadian Charter of R ghts and Freedons, s.
7.

Charter of Rights and Freedons -- Equality rights -- Failure
by police to warn potential victins of serial rapist -- Police

havi ng sexi st and stereotypical belief that wonmen woul d have
hysterical response to warning and would scare off rapist who
woul d escape apprehension -- Charter rights violated

-- Canadi an Charter of Rights and Freedons, s. 15.

Torts -- Negligence -- Duty of care -- Negligent police
investigation -- Failure by police to warn potential victins of
serial rapist -- Police having sexist and stereotypical belief
t hat wonmen woul d have hysterical response to warning and woul d
scare off rapi st who woul d escape apprehensi on.

In the early norning hours of August 24, 1986, the plaintiff,
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who lived in a second-floor apartnent in the Church and
Wel |l esl ey area of Toronto, was raped at knifepoint by PDC, who
had broken into her apartnent froma bal cony. At the tinme, the
plaintiff was the fifth victimof simlar crinmes by PDC, who
woul d beconme known as the "bal cony rapist".

In this action, the plaintiff sued the Metropolitan Toronto
Pol i ce Force for damages on the grounds that (1) the police
force had conducted a negligent investigation and failed to
warn wormren of the risk of an attack by PDC, and (2) the police
force had violated her rights under ss. 7 and 15 of the
Canadi an Charter of Rights and Freedons.

The evidence at trial established that, before the rape of

the plaintiff, PDC had commtted simlar crinmes on Decenber 31,
1985, January 10, 1986, June 25, 1986, and July 25, 1986. Al
the crimes took place in apartnent residences in the Church and
Wel |l esley area of the City of Toronto. By August of 1986,
menbers of the police force had deduced that the crines were
linked and that the assailant lived in the area of the crines.
They knew that there was nost |ikely a serial rapist attacking
wonen who |lived alone in second- and third-floor apartnents
with clinbable balconies and that the rapi st woul d nost
certainly attack again, likely around the 24th or 25th of the
mont h. However, only two officers, Sgts. C and D, were assigned
to the investigation, and they were extrenely busy with
substantial conmtnments to other cases.

Sergeants C and D decided that their investigation would be

| ow-key in conparison to the approach used by the force in the
i nvestigation of another series of rapes, the "Annex Rapist"
crinmes, in another area of the city, where a task force had
been established and where there had been substantial nedia
coverage and publicity of the crimes. Wth respect to the

bal cony rapist crines, Sgts. C and D decided not to issue any
war ni ng, and they decided that any increased police presence in
the area of the crinmes would be nade only covertly. Sergeants C
and D both testified that they did not want a nedia blitz
alerting the public to the danger because they did not wi sh the
assailant to flee as had the Annex Rapist before his arrest in
Vancouver .
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Hel d, there should be judgnent for the plaintiff.

The police are statutorily obligated to prevent crine, and,

at common |law, they owe a duty to protect life and property.
The police force failed utterly in their duty to protect the
plaintiff and the other victins froma serial rapist known to
be in their mdst by failing to warn them so that they m ght
have had the opportunity to take steps to protect thenselves. A
meani ngf ul warni ng could and shoul d have been given to the
wonen who were at particular risk. This warning would not have
conprom sed the investigation. The professed reason for not
providing a warning, that is, that the assailant m ght flee,
was not genuine, and the real reason was that Sgts. C and D
believed that wonen living in the area woul d becone hysterical
and scare off the offender and this would jeopardize the
investigation. In addition, they were not notivated by any
sense of urgency because the bal cony rapist crinmes were
regarded as not as serious as the Annex Rapist crinmes which
wer e di stingui shed by nore viol ence. Sexist stereotypical views
infornmed the investigation and caused the investigation to be
conducted inconpetently. Had a warni ng been given, the
plaintiff would have taken steps to protect herself and likely
t hose steps woul d have prevented her from bei ng raped.

The plaintiff's Charter rights were infringed by police
conduct. The police investigation was carried out in a way that
denied the plaintiff equal protection and equal benefit of |aw
as guaranteed to her by s. 15(1) of the Charter. The conduct of
the investigation and, in particular, the failure to warn was
notivated and infornmed by the adherence to rape nyths as well
as sexi st stereotypical reasoning about rape, about wonen, and
about wonen who are raped. The plaintiff was discrimnated
agai nst by reason of her gender. Wnen were treated differently
because sonme nmenbers of the force adhered to sexist notions
that, if warned, wonen woul d panic and scare off the attacker
Further, the defendants deprived the plaintiff of her right to
security of the person under s. 7 of the Charter by subjecting
her to the very real risk of attack by a serial rapist. They
were aware of the risk but deliberately failed to inform her of
it. Because the defendants exercised their discretion in the
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investigation in a discrimnatory and negligent way, their
exercise of discretion was contrary to the principle of
fundanmental justice. The plaintiff was entitled to an award of
damages as a renedy under s. 24 of the Charter

The damages for the Charter breach were the sane as for her
action founded in negligence. Her damages shoul d be assessed in
the foll owi ng anounts: (a) general damages, $175,000; (b)
speci al danmages to date, $37,301.58; and (c) future costs,
$8,062.74. The plaintiff was also entitled to an anount that
equal l ed the present value of the sumrequired to produce
$2,000 annually for 15 years for transportation costs and to a
decl aration that the defendants violated her rights under the
Canadi an Charter of Rights and Freedons.
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ACTI ON for damages for negligence and for violation of ss. 7
and 15 of the Canadi an Charter of Ri ghts and Freedons.

Sean Dewart, Eric Golden and Cynthia A Petersen, for
plaintiff.
Bryan Finlay, QC , and J. Gegory R chards, for defendants.

MACFARLAND J.: -- Jane Doe was raped and ot herw se sexually
assaul ted at knifepoint in her own bed in the early norning hours
of August 24, 1986 by a stranger subsequently identified as Pau
Douglas Callow. Ms. Doe then lived in a second-floor apartnent at
88 Wellesley Street East, in the Gty of Toronto; her apartnent
had a bal cony which was used by the rapist to gain access to her
prem ses. At the tine, Ms. Doe was the fifth known victim of
Cal | ow who woul d beconme known as "the bal cony rapist".

Ms. Doe brings a suit against the Metropolitan Toronto Police
Force (hereafter referred to as MIPF) on two bases; firstly she
suggests that the MIPF conducted a negligent investigation in
relation to the bal cony rapist and failed to warn wonmen whom
they knew to be potential targets of Callow of the fact that
they were at risk. She says, as the result of such conduct,
Cal | ow was not apprehended as early as he m ght otherw se have
been and she was deni ed the opportunity, had she known the risk
she faced, to take any specific neasures to protect herself
fromattack. Secondly, she said that the MIPF being a public
body having the statutory duty to protect the public from
crimnal activity, nust exercise that duty in accordance with
t he Canadi an Charter of R ghts and Freedons and may not act in
a way that is discrimnatory because of gender. She says the
police nust act constitutionally, they did not do so in this
case and as the result, her rights under ss. 15 and 7 of the
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Charter have been breached. She seeks danmages agai nst the MIPF
under both heads of her claim

The trial of this action took place over approximtely eight
weeks; sonme 30 witnesses were called and vol um nous docunentary
evidence filed. Counsel have filed lengthy witten argunent and
had two days in which to give an oral outline of their witten
subm ssi ons.

OVERVI EW

It is necessary when considering clains under s. 15 of the
Charter that they be considered in relation to the |arger
social, political and |l egal context. In the words of La Forest
J. in Eldridge v. British Colunbia (Attorney Ceneral), [1997] 3
S.C.R 624 at p. 668, 151 D.L.R (4th) 577:

As Wlson J. held in Turpin, the determ nation of whether a
law is discrimnatory is a contextual exercise. It is

i nportant, she explained, at p. 1331, "to | ook not only at

t he inmpugned legislation . . . but also to the |arger social,
political and | egal context".

In this respect the plaintiff called Dr. Peter Jaffe, well
experienced in the topic of nmale violence agai nst wonen, to
give evidence in relation to the social and political context
in which the plaintiff's discrimnation claimis nmade.

In his evidence Dr. Jaffe cited a nunber of surveys and
studi es whi ch have concluded that a very |arge nunber of
Canadi an wonen have been sexually assaul ted by Canadi an nen.
Thi s soci al phenonenon is not new and has been known for many
years.

The evi dence establishes beyond peradventure that anong
adults, the perpetrators of sexual violence are overwhel mngly
mal e and the victins overwhelmngly female. It is not disputed
that this fact was known to the MIPF in 1986.

As Dr. Jaffe explained, sexual violence is a form of
violence; it is an act of power and control rather than a

1998 CanLll 14826 (ON SC)



sexual act. It has to do with the perpetrator's desire to
terrorize, to domnate, to control, to humliate; it is an act
of hostility and aggression. Rape has nothing to do with sex,
everything to do with anger and power.

It is accepted that one of the consequences of the
pervasi veness of male sexual violence in our society is that
nost wonen fear sexual assault and in many ways govern their
conduct because of that fear. In this way nmal e sexual violence
operates as a nethod of social control over wonen. For exanple,
wonen are likely to avoid activities which they perceive may
put themat risk of male sexual violence. They will, for
exanpl e, avoid going out alone in the evening. As plaintiff's
counsel put it in witten subm ssions: "The sexual
victim zation of wonmen is one of the ways that nmen create and
per petuate the power inbal ance of the mal e-dom nated gender
hi erarchy that characterizes our society."

It is also proved, on the evidence, that the majority of
sexual assaults comm tted agai nst wonen are not reported to
police, a fact of which the MIPF was al so aware in 1986. The
evi dence establishes, to ny satisfaction, that a reason many
sexual assault victinms do not report to police is because they
have concern about the attitudes of the police or courts to
this type of incident and this fact has been recogni zed by the
Suprene Court of Canada: see R v. Gsolin, [1993] 4 S.C. R 595
at p. 628, 109 D.L.R (4th) 478, where Madam Justi ce
L' Heureux-Dub said in part:

One of the nost powerful disincentives to reporting sexual
assaults is wonen's fear of further victimzation at the
hands of the crimnal justice system as | discussed in
Seaboyer, supra, at p. 650, alnost half of unreported
incidents may be traced to this perception on the part of
sexual assault victins. Wth good reason, wonen have cone to
believe that their reports will not be taken seriously by
police and that the trial process itself wll be yet another
experience of trauma.

For those wonen who do report the fact that they have been
sexual |y assaulted, the police constitute their first contact
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with the crimnal justice system At this prelimnary stage,
the police can and do act as a filtering systemfor sexual
assault cases. If, for exanple, an investigating officer
determ nes that a particular conplaint is "unfounded", it
likely will not proceed further in the justice system Studies
exi st which show that, generally, the "unfounded" rate for
crimes of assault is lower than for crinmes of sexual assault.

One of the reasons suggested for the higher "unfounded" rate
inrelation to sexual assaults is the w despread adherence
anong investigating police officers to rape nythol ogy, that is,
the belief in certain fal se assunptions, usually based in
sexi st stereotyping, about wonen who report being raped. The
fact that these stereotypical beliefs are wdely held in
society is a factor to be considered in relation to the |arger
social and political context in which this aspect of the
plaintiff's clai mnust be anal yzed.

Dr. Jaffe in his evidence gave a nunber of exanples of conmon
rape nyths:

-- that wonen |ie about being raped,

-- that wonen are not reliable reporters of events;

-- that wonen are prone to exaggerat e;

-- that wonen falsely report having been raped to get
attention.

In general, in matters relating to rape and sexual assault
wonen tend to report things which have no basis in fact. There
exists the belief that the report is false, grossly exaggerated
or is done for another purpose such as attention seeking,
essentially that wonen either precipitated or falsely reported
rapes. The literature docunents in far nore detail and provides
nore exanples of comonly held rape nyths involving the
attribution of stereotypical characteristics to survivors of
rape and ot her serious sexual assaults.

The exi stence of rape nmyths is not sonething new, their
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exi stence and wi dely held belief anong nenbers of society in
general has been well-known at |east since the early 1970s when
rape trauma began to be studied in a serious way.

Certainly those persons engaged in the various fields of
endeavour that would cause themto cone into contact with
survivors of sexual assault would have been aware of the Rape
Trauma Syndronme and Rape Mythology fromas early as the m d-
1970s.

Al'l of the investigative police personnel called to give
evidence in this proceeding were aware of these matters in 1986
and earlier.

Every police officer who testified in this proceeding
repeated the mantra that sexual assault was a very serious
crime second only to hom ci de.

Probl ems Wthin the MIPF Concerning the Investigation of Sexual
Assaul ts

It is inportant to keep in mnd that the events giving rise
to this lawsuit occurred in 1986 -- now sone 12 years ago.

In 1975 four nenbers of the MIPF prepared a detailed report
for the then Chief of Police, Harold Adanson; that report was
entitled "Report of the Police Commttee on Rape" and is dated
July 30, 1975. The stated purpose of the report was to:

| ook into the rape problemin our jurisdiction with a view
t o:

(a) preparing a response to the Brief prepared by the Rape
Crisis Centre for Al derman Dorothy Thomas; and

(b) assessing the feasibility and/ or advisability of
formng a Special Squad for the investigation of sexual
assaul ts.

This docunent is an inportant one in understanding the state of
the police know edge at the tine. The four main categories of
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the report were: Statistical Analysis for the years 1970-1974,
Victim Survey, Quality of Investigations and Training Prograns.

It was |learned fromthe analysis that of the 907 rapes
reported in this five-year period only 37.5 per cent of them
were found to be "confirned" rapes. The recommendation is made
by the authors of the report:

That the police explore sone neans of subtracting fal se rape
reports fromstatistics before publishing themfor the
information of the community.

The authors then go on to observe:

The fact that so many occurrences are shown to be unconfirned
does not relieve the Police of their obligation to thoroughly
investigate all reported rapes but a question does arise. On
what basis is the decision nade to categorize a report as
founded or unfounded? From readi ng many occurrences, it would
appear that the decision nay be an arbitrary one nade by the
i nvestigator w thout benefit of consultation with or
confirmation from supervisory personnel or unit comrmanders.
In that case, the personality, attitudes and experience of
the investigating officer becone a matter of concern not only
for the victimbut for the reputation of the Police and their
stated desire to produce top quality investigation and case
preparation. Stated sinply -- are all unconfirmed rapes
really unconfirmed or should sone of them given proper

i nvestigation, be listed as confirned? The question arises
because the figures are so dramatically different e.g. only
37.5% of reported rapes confirnmed as such during the years
1970- 1974.

Recommendati on: That experienced investigators take
responsibility for rape investigations and that
t heir decisions be subject to scrutiny and
confirmation by senior investigative and
supervi sory personnel so that all reported
rapes are properly investigated and categori zed
for statistical purposes.
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Recomrendati on: That supervisors take into account the
attitudes, personality and experience of an
i nvestigator to whomthey assign rape
i nvesti gations.

Wi |l e discussing the investigator and the quality of
investigation, is it possible that the nunber of rapists
charged and convicted m ght increase if the above
recomendati ons were inplenmented and the victins scrupul ously
and sensitively assisted through the investigative and court
processes? Charges are not possible in sonme cases for a
nunber of reasons, but should the Police be satisfied to | ay
charges in only 38.7%of confirmed rape cases as is indicated
during the period 1970-1974?

Concern is expressed here that reported rapes should be
categori zed properly as confirmed or not.

A sanpling of the coments of sonme of the victinms who were
interviewed for the report is interesting for the concerns
expressed back in 1975 for exanpl e:

3. The majority remarked about the nunber of police officers
involved in their cases -- initially, during questioning,
and during subsequent investigation.

4. Many commented that they were not kept informed of the
status of the case, including final disposition.

5. Mst were enbarrassed to discuss the intimcies of the act
with investigators and sone of these felt that the male
officers were enmbarrassed as well.

6. The majority expressed the opinion that they would have
preferred relating to a mature, experienced female officer.
They said that if a woman was not avail able, they would
prefer to speak to an older, mature male (NOT a young
pol i ceman or policewoman).

7. Most expressed a desire to have a relative or friend present
during the interview Many who nmade such requests were
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r ef used.

8. Many wondered if the sane investigators could not be in
charge of the whole case, so that they could relate the
facts only once.

9. Many wonen woul d prefer that police informthem and explain
the reasons for looking into their past, particularly if
they intended to interview forner boy friends, neighbours,
famly, etc.

10. Most woul d appreciate nore privacy at police stations. They
were of the opinion that everyone wanted to see or talk to
them They would rem nd police officers that they are not
victinms by choi ce.

11. The court procedure was not always explained to wtnesses.

The authors al so noted that:

In our anxiety to produce results nmeasured in arrests and
convictions, the inportance of treating conplainants with
respect, synpathy and understandi ng has not received the
attention it deserves in field and coll ege training prograns.

And the recommendati on nade:

That Procedure 40, Rules and Regul ations, be anmended to
reflect the inportance of providing discreet synpathetic
handling of the rape victimin addition to the nechanics of
the investigation.

The aut hors acknow edged that their inquiries denonstrated
that while nost investigations were "excellent . . . sone are
shoddy and i nconpl ete and decisions not to prosecute are nade
for obscure and flinmsy reasons”. They go on to observe that
general ly experienced investigators do a better job than those
wi t hout personal experience thenselves and/or wthout the
avai lability of anyone else with experience to give them
gui dance and advice. It was recomended that conpetent,
experienced i nvestigators be made avail able for rape
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i nvestigations and that supervisors take into account the
attitude, personality and experience of an officer to whomthey
assign a rape investigator; that suitable controls and

supervi sion be put in place over the progress of investigations
and deci si ons bei ng nade by having an "i ndependent” and

supervi sory reader of the occurrence reports anong ot hers.

The report indicated that while existing training prograns
were adequate it conceded greater enphasis should be placed on
the needs of the victim It is suggested that supervisory
personnel be required to seek out those not doing a
sati sfactory job and ensure that such persons either cone up to
an acceptabl e standard of proficiency, or if such persons are
unable to do so, that they be placed in positions where they
w Il not "beconme an enbarrassnent to the Force". It was agreed
greater enphasis should and woul d be placed on the treatnment of
victinms of sexual assault.

As indicated above these observations are indicative of the
awar eness of the MIPF of sone of the concerns of nenbers of the
public and of sone of the shortcom ngs of the force in relation
to the investigation of rape in 1975.

The next significant study in which the MIPF were directly

i nvol ved was the Report of the Task Force on Public Violence
agai nst Whnen and Children. As stated in the introduction of
the prelimnary report of that group there had been a nunber of
brutal rapes and nurders in Toronto during the sumrer of 1982.
In response to the public concern and outrage they generated,
the Metropolitan Toronto Chairman at the tinme, Paul Godfrey,
requested the Metropolitan Toronto Board of Conm ssioners of
Police to establish a Task Force to exam ne the various issues
rai sed and the Task Force on Public Viol ence agai nst Whnen and
Chil dren was created. The MIPF had representatives on the Task
Force and on several of its subcommttees. The prelimnary
report of the Task Force was published in July 1983. Anong the
recommendat i ons and observations nmade by the Task Force in that
prelimnary docunent were the follow ng:

-- police officers are human beings, sone will be nore
suitable than others to investigate sexual assault
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cases.

-- training at Police College should include and enphasi ze
rape trauma syndrone; training should be ongoing.

-- a specialized sexual assault investigation team should
be creat ed.

-- that crine prevention should be nmade a higher priority
of the MIPF.

-- there should be a publicity canpaign by MIPF to increase
public awareness of crinme prevention prograns and
i ncrease the public's participation in such prograns.

--  MIPF shoul d encourage the nedia to alert the public to
crime problens and neans of crinme prevention.

-- police officers should receive additional training to
scrutinize themto the special needs of wonen
victinms of violence.

-- courses should be nade i nmedi ately avail able at the
Police College and in the formof video presentations
in each police station.

-- historically, sexual assaults have had a very low rate
of reportage.

One of the reasons cited for non-reporting by victins was the
victims fear of not being believed and the Task Force
recommended in this respect that police officers investigating
these crinmes be specially trained to be aware of and sensitive
to the needs of these victins.

Linked to the reconmmendation that a specialized squad be
created for the investigation of such crinmes was the
recognition of the need for co-ordination of sexual assault
i nvestigation on a Metro-w de basis.

I n Septenber 1983 the MIPF responded to the prelimnary
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report of the Task Force intending to specifically focus on the
recommendations directed at the MIPF. They agreed wth each and
every one of the observations and recommendati ons noted above.
The MIPF reported that a course outline and proposed syl | abus
had been devel oped for "Sexual Assault and Child Abuse

| nvesti gative Techniques" to deal with victinms of sexual

assault and their uni que problens. The course would be a week

| ong, would include guest |lecturers fromvarious professions
dealing with sexual assault victinms and would start in October
of "this year" -- i.e., Cctober of 1983.

Virtually all of the recommendati ons and observations
contained in the Task Force's Prelimnary Report are contained
in the final report of that group delivered in March 1984. The
only exception relates to the formation of a specialist squad.
In the final report the conmttee preferred specialized
training generally for all police officers rather than for a
si ngl e speci alized squad.

Again the Task Force noted that historically sexual assaults
have a | ow rate of reportage and the need for the co-ordination
of sexual assault investigations on a Metro-w de basis.

MIPF responded to the final report of the Task Force and

there are three responses filed in evidence -- the first bears
the front page notation "Qperational Planning, June 1984", the
second "March 1986" and the third "Fam |y and Youth Services
Septenber, 1986". The second and third responses appear to be
the sane but they differ fromthe first response to the Final
Report. Again the recomendati ons are accepted and the progress
on inplenentation of those recommendations to date is set out.

It woul d appear then fromthe witten nmaterial emanating from
the MIPF to the public that by March 1984, MIPF not only knew
and understood the inportance and the necessity of the training
of all officers in relation to the investigation of sexual
assaults, -- that officers be taught and understand the Rape
Trauma Syndronme and Rape Myt hol ogy.

-- such courses be held both at College and every station
across Metro.
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-- that victins of sexual assault be treated sensitively
and respectfully.

-- that officers who by their personality or otherw se were
unsuited for the investigation of sexual assaults would
be assigned el sewhere.

-- that officers assigned to the investigation of sexual
assaults woul d be supervi sed by senior experienced
of ficers who would be required to read and sign off on
occurrence reports filed.

-- that the force becone nore focused on crinme prevention
and work with the nedia to informthe conmunity of
crime problens and crine prevention techni ques.

-- that there was a pressing need for the co-ordinating of
all sexual assault investigations across Metro Toronto.

but that they had begun to inplenment the recommendations in al
trai ning prograns, sone of which would eventually reach al
of ficers.

The office of the Sexual Assault Co-ordinator was created in
direct response to the recommendati ons of the Task Force on
Public Viol ence agai nst Wonen and Children -- or the Godfrey
Task Force as it becane known. Its function in a very general
sense was to |l ook into the sexual abuse of adults generally, to
cat al ogue and categorize all aspects of these crines, to act as
a liaison with other agencies both internal and external to the
force and to train police officers.

The purpose was obviously for the assistance of the officers
engaged in investigating these types of crines. Detective Sgt.
Mar go Boyd detailed the function and provided a history of the
devel opnent of this office, She described the difficulties
encountered in 1985 in trying to conputerize the information.

On the evidence it would appear that one of the major
difficulties faced by this office, if not the major difficulty,
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was that it appeared to have little credibility with the
officers who were investigating these crinmes. Detective Sgt.

Boyd reported that when Bill Caneron tel ephoned her in relation

to this investigation, she was pleased that "we had sone
credibility . . . that investigators were calling for help".

I n Septenber 1986 Ms. Boyd authored a report which her
i mredi at e superior passed up the chain of command. That report
clearly set out the problens the MIPF was still having as of
that date. Ms. Boyd confirnmed in her evidence that these
probl ens were not new as of the date of this report
-- Septenber 29, 1986 -- but had been ongoing to her know edge
fromearly 1985. There was sone effort nade to address these
problens by a training blitz over the summer of 1985 but the
probl ens continued into 1986 and thereafter.

Detective Sgt. Boyd' s report which Inspector Dennis of the
Fam |y and Youth Services sent on to Supt. Maywood of

| nvestigation Services was a hard-hitting docunent. The
probl enms were clearly stated and set out. I|nspector Dennis
remarked in his covering nmenorandum

this police force is not neeting the needs of sexual assault
vi ctims.

the MIPF has commtted to inproving the nmethod to which we
respond to sex assault victinms. Al though the Police Force has
agreed, the officers in the field are not neeting that
conmmi t ment .

the nonitoring of these (sexual assault) investigations has
revealed that there is | ess adherence to the procedures, |ess
investigation into the occurrences, |ess resources being
utilized and a | ack of understandi ng and support being given
to the victim

He concl udes the covering menorandumw th the foll ow ng:
The object of this report is not to identify individual

m stakes as it should be pointed out that the probl ens being
di scussed have been seen in every division in each district.
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(Enmphasi s added)

The author of the report made the foll ow ng observations which
are inportant | think in the context of this action:

Victins' response to sexual assault is varied. Wen the

vi cti m becones overly concerned with the control she now nust
regain in her life, she could be described as "over reactive"
and at tinmes "obstructive". Many trai ned sexual assault

i nvestigators can handle this situation. However, we are
finding that certain "trained" officers are unable to deal
with the victins' "response”. This is reflected usually in a
conplaint fromeither the victimor hospital personnel in
terms of the "treatnent” the victimreceived fromthe police
of ficer.

Certain victins' statenents and synopsis as shown by the
occurrence reports are not accurate and a proper anal ysis
based on the information on the synopsis is not possible. The
reasons for the inaccuracies are questionable.

"Trai ned" sexual assault investigators are ignoring inportant
factors dealing wwth forensic evidence collection. . . . in
many cases the ldentification Bureau is not notified to

at t end.

The "supplenentary reports” to an original sexual assault
occurrence are not being submtted and we cannot determne if
any followup at all by the investigating officer has taken
pl ace.

Victins of serious sexual assaults are not being "called
back” by anyone involved with the investigation. The victim
has then initiated a tel ephone call to the police unit
concerned and in essence been "brushed off".

The victimhas now becone not only a victimof a crim nal
assault, but the victimof "

up.

our" poor investigative follow
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Cccurrence Reports reflect the investigator's belief or
di sbelief of the victims conplaint.

In reported incidents, the investigator disbelieves the
victim but cannot advise as to what investigation he has done
in support or to refute the victims story. This is reflected
by noted di screpanci es, cautions of public m schief and

pol ygraph threats.

Cccurrences can be cl eared based on judgnents of character
and comments on victims behaviour and not as established by
investigation or |lack of forensic evidence.

It is observed that although the Godfrey Task Force
recommended the establishnent of a Sexual Assault Co-ordinator
and the training of specialized sexual assault co-ordinators
-- and al though the Force responded to both recommendati ons the
i ncidents, which are the subject of the report, denonstrate
that "we have sone trained field personnel that have done a
poor job of not only investigating a crimnal sexual assault
but have al so done a poor job of dealing with the victim"

Suggested reasons for the poor investigative qualities were:

(a) individual personality of the officer;

(b) lack of officer's ability to co-ordinate his tinme and
caseload to incorporate followup investigation and victim
"feed back".

It was observed that "inappropriate" personnel were sent to
be trained as sexual assault specialists and rather than the
"cream of the crop"” being sent -- officers were sent on the
basis of who was available. Not all investigating officers
responded favourably to the Sexual Assault Co-ordinator.

These shortcomngs in relation to sexual assault
i nvestigations were not new and the officers in the upper ranks

of the MIPF were well aware of them

In his May 8, 1986 nenorandumto the then Chief of Police,
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Jack Marks, in relation to the Toronto Sexual Assault Research
Project, Inspector Dennis outlined these sanme difficulties
whi ch had been identified.

Detective Sgt. Boyd annexed to her report a "randont
sel ection of occurrence reports to denonstrate the probl ens
whi ch she outlined in her report.

| found it unsettling that in at |east one-half of this
random sel ection the "notive" ascribed to the offence is that
of "sexual gratification" which to nme belies a very basic
m sunderstanding of this crinme on the part of the investigators
involved. As Dr. Jaffe stated, there is nothing sexual about
rape; it is an act of violence.

Detective Sgt. Boyd details in notes annexed to the actual
occurrences sone of the problens revealed in the occurrence
report attached.

For exanpl e:

1. police officer's absolute refusal to even file an
occurrence report.

2. avictimreporting the fact she'd been sexually
assaulted was yelled at so loudly by the Desk Sgt. that
the S/ Sgt on duty cane to investigate the noise at the
front desk; victimwas never informed she would be
required to go to court and avoi ded the service of a
subpoena fearing her attacker would return and kill her
-- subpoena served by plain clothes officers who
confined the victimin an el evator and chased her down
a hallway for the purpose.

3. first officers on scene advised her to go to Wnen's
Col l ege Hospital and C. 1.B. personnel told her there
was no point in doing so; no photos of injuries and
marks left from binding; no call back for three nonths.

4. victimcould neither hear nor speak; C1.B. officer
assi gned because of ability to "sign" began by saying
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he did not believe the victimand refused to sign
saying she (the victim could lip read well enough;
cautioned her with public m schief charge; accused her
of having intercourse wwth a boyfriend and reporting
sexual assault.

5. judgnents and coments about her deneanour "did not
appear to be upset at all"; disbelief of her report.

6. coments about the victims behaviour i.e. she drinks to
t he point of oblivion; inconsistencies in report

indicating victimnot assaulted -- disbelief of victim
7. opinion of officer -- "it would appear to ne from
talking to her, this young man is only fulfilling a

fantasy of hers".

8. doctor not spoken to and forensic opinions ignored
-- all evidence consistent with victims report, none
i nconsi stent; victimcautioned with public m schief and
advi sed to take pol ygraph; although hysterical and
sobbing every tine officer spoke to her, this was an
act "put on".

(I have not included here those reports in relation to the
seven-year-old mal e).

The |l ast group of reports selected by Det. Sgt. Boyd for
inclusion in the report were prepared by Police Constable Ian
Moyer and by now Staff Sgt. Stephen M Duggan in relation to
t he sexual assault of B.K B.K was the second known victim of
t he bal cony rapist. Ms. Boyd noted:

9. entire occurrence slanted towards the opinion the victim
is lying and she is disbelieved; discrepancies questioned and
poi nted out; public m schief discussed; comnments regarding
victinms | ack of enotion; opinions and specul ation on victins
behavi our and reasons for reporting a fictitious rape; "the
story about an intruder having sexual relations with her is
not plausible at this tinme."
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In spite of the problens noted in the 1975 MIPF' s own report
on rape, the recomendati ons of the Godfrey Task Force and the
reports fromthe Sexual Assault Co-ordinator's office -- the
problens in relation to the investigation of sexual assault by
the MIPF continued in 1985 and 1986. While public
pronouncenents were nmade to the effect that steps had been
taken to i nplement the various recomendati ons nmade, the
reality was that the status quo remai ned unchanged. Whatever
t he changes were that may have been inplenented they were
clearly ineffective.

As | nspector Jean Boyd would note to Chief Marks in 1987:

The bottomline is we are going to get roasted very soon if
we don't get our act together. Over three years have passed
since the recommendati ons were tabled and we are not very
much further ahead except that Margo does a consi derable
anmount of in-house and conmunity speaki ng. WAVA has
identified and it is accepted that nore intensive training is
required.

(Enmphasi s added)

Wth this background I nove now to consider the specific
i nvestigation in issue.

The Specific Investigation

| amtold that nuch of the MIPF docunentation in relation to
the investigation of the bal cony rapi st has been destroyed. Al
that remains are the occurrence reports and the officers' neno
books for the nost part. Additional docunentation which was
kept by officers working on the case while the investigation
was active have been destroyed. Wiile nost of the officers were
still in possession of their individual nmeno books, Staff Sgt.
Duggan, who investigated the B.K rape, was not; his nmeno books
for this period were destroyed. So that it is perfectly clear,

| should say there is no evidence that there was any deliberate
destruction of records on the part of the MIPF. | point this
out sinply to record that by reason thereof the police were
somewhat hanpered in giving their evidence.
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It is necessary in order to fully understand the

i nvestigation of the Jane Doe assault to also have reference to

the investigations into the four other related assaults
beginning with that of P.A on Decenber 31, 1985; B.K on
January 10, 1986; R P. on June 25, 1986 and F.D. on July 25,
1986. Each of these wonen were victinms of Paul Douglas Callow.

Al'l of the attacks were within the geographical confines of
what was known as 52 Division with the exception of the first
attack which occurred wwthin 51 Division of the MIPF. Al were
within very close proximty to the intersection of Church and
Wellesley Streets in Toronto in an area known as the Church/
Vel | esl ey area.

P. A

P.A, at the tine she was attacked, lived in apartnent 301 at
437 Jarvis Street, Toronto. In the early norning hours of
Decenber 31, 1985 she was raped and ot herw se sexual ly
assaulted at knifepoint in her own bed by a stranger who was
subsequently identified as Paul Douglas Callow The knife used
during the attack had been taken from her own kitchen drawer.
During the attack her head was covered so that she was unable
to see her attacker who continued to speak to her
conversationally throughout the attack. The | ocki ng nechani sm
on the bal cony door of her apartnent was broken and the door
could not be |l ocked. After the attack when P.A left her
bedroom she noted that the bal cony door was open and as she
reported to the police, assuned this was how her attacker had
gai ned entrance to her apartnent. P.A told police she had
ensured the front door to her apartnent was | ocked before
retiring that evening. It was through the front door that her
attacker fled follow ng the incident.

| medi ately following the attack, and after notifying police,
P.A. called her boyfriend "Gerry" who lived in the apartnent
next door to her in apartnent 302. Cerry's apartnent bal cony
was i medi ately beside P. A 's apartnent bal cony.

The investigating officer who arrived at the scene noted in
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his occurrence report as foll ows:

Note: the only way onto the #301 bal cony is by way of #302
(practicably).

And | ater:

It is the witer's opinion that the only way to gain entrance
was fromthe bal cony of #302. The occupant |1.D. as Cerry
__________ 09 Cct. 48 who was with her at the tine of arrival
of police matches the general description given by the victim
and wi Il be spoken to at a later tinme today by 51

i nvesti gat ors.

As is evident fromthe occurrence reports filed as well as
fromP.A's letters of conplaint follow ng the arrest of

Callow, fromthe very outset the investigating officer insisted
to P.A that the assailant was her boyfriend. She denied it and
when she pointed out to police that the description of her
attacker did not match her boyfriend's, it was suggested she
was protecting her boyfriend. She described her attacker, as
the officer recorded it, as follows:

Suspect: The conpl ai nant descri bed the attacker as nal e,
white, approximately 6' tall "built like Gerry, maybe
thinner" 150 | bs. Dark fine shaggy hair to the collar,
unshaven but not as full as a beard. The male was wearing a
dark | eather jacket with a light-coloured sweater and dress
shirt underneath. The nmal e was al so wearing dark pants "not

j eans but sonmething finer like a dress pant”. The conpl ai nant
al so stated the male had a soft spoken voice "kind of sexy
and sweet" al so a dark belt.

Shockingly, on the very day she had been assaulted, a police
of ficer tel ephoned her while she was in the shower. She was
asked why it had taken so long for her to answer the phone and
when she expl ai ned that she had been in the shower -- remarked
t hat he shoul d have been there.

She was asked invasive personal questions about the nunber of
men she was seeing at the tinme. Police seened preoccupied with
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P. A 's personal sexual habits.

P. A was not kept infornmed of the status of the
i nvestigation; what she | earned was as the result of her own
inquiry.

B. K

B.K lived in apartment 202 at 60 G oucester Street, Toronto
when she was raped in her bed in the early hours of January 10,
1986. Her attacker, who would later be identified as Pau
Dougl as Call ow, wore a towel about his head with a hole cut
into it which allowed himto see; he also held a knife, which
had conme fromB.K 's kitchen, to her face. Again the attacker
apparently gained entrance to B.K 's apartnent by the bal cony;
there were no signs of forced entry to the front door. During
the assault her attacker spoke conversationally to her. Before
| eavi ng her apartnent, her attacker cut her tel ephone |ine.

P.C. Moyer in his occurrence report conpleted that sanme day
noted that B.K :

was cal mand rel axed and related the details of the
story easily wthout enotion. These observations nade by the
investigating officer at the scene and at the hospital do not
negate the possibility that a rape occurred but they do tend
to shed sone doubt on the credibility of the victims story.

and further:

Area of occurrence searched by G umet and D xon for weapon
and towel negative results. Apartnment was i mmacul ate and

| ooked undi sturbed, with the exception of the blood fromthe
victims cut there is no evidence that anything happened in
the apartnment -- no sign of forced entry.

and | ater:
Victimwas interviewed by Sgts. Duggan and P.C. G ancol a at

length and it is evident that this occurrence may be cleared
with a public m schief charge once forensic exam nation
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conpl et e.

| nvesti gation should be held back until results conplete.

Al'l of the foregoing observations were recorded by P.C. Moyer
on the day of the attack -- January 10, 1986. There is no
apparent follow up investigation until April 21, 1986 when we
have the first supplenentary report prepared by Staff Sgt.
Duggan.

It is obvious fromthe subsequent occurrence reports that
Staff Sgt. Duggan did not believe B.K 's version of the events.
In his report dated April 25, 1986 he opines as to a possible

notive why B.K. would report a fictitious rape. | found the
reasons he cited for disbelieving B.K 's account of the events
of January 10, 1986 to be sinplistic, superficial, irrelevant

and general |y uninforned.

He concl udes she was seeing a nman other than her stated
boyfriend at the tinme; that there were no signs of forced entry
to the front door of her apartnent; that she was too calmin
reporting the incident; that it was inpossible, within the
given tinme-frane of the attack, for her attacker to have taken
one of her towels and cut a hole in it as B.K described, and
noted that she had a matching set of towels w thout any
m ssi ng; that her stated boyfriend at the tinme stopped seeing
her because of her npods and tendency to fantasize; that she
had gi ven the boyfriend venereal disease and suggested this
must go to show her possible sexual activities; that she was an
only child wwth some contact with her nother, no i medi ate
friends and keeps to herself. In conclusion he says that he
does not doubt B. K. had sexual intercourse "during the
incident"” but is "positive" she knows who her attacker is -- he
t hen goes on to theorize a possible notive for reporting a
fictitious rape.

As Det. Sgt. Boyd observed when comrenti ng on these
occurrence reports in relation to the B.K attack they are
"slanted toward the opinion the victimis lying" and she is
di sbelieved for no legitimate or substanti ated reason.
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Staff Sgt. Duggan had taken the sexual assault investigators
course in March 1986; only a nonth before he conpleted the
April 1986 occurrence reports; one can only conclude that the
course was ineffective in influencing his views in relation to
the crinme of sexual assault.

R P.

She was raped and ot herwi se sexually assaulted at knifepoint
in her owmn bed in the early norning hours of June 25, 1986 by
an unknown assail ant who covered his face with one of her
shirts. At the tine she lived al one at apartnment 307 -- 60
G oucester Street in the sane building as B.K. on the floor
above. She was the third known victimof the bal cony rapist who
woul d be identified as Paul Douglas Callow During the attack
he tied her hands behind her back. Like the assailant in B.K's
attack he initially indicated he wanted noney. He spoke to her
conversationally as he had to P.A. and B.K After the attack he
left by the front door of her apartnent.

The description she provided of her attacker to police is
recorded as foll ows:

Male white late 20's -- 5" 10" 150 Ibs light build dark

shoul der I ength greasy straight hair. Days grow h dark
stubble, thin face around jaw, wearing blue jeans wth a dark
belt with a silver colour large buckle in the shape of a

hor seshoe. Solid bl ack sleeveless t-shirt.

Al though the officer at the scene noted that the w ndows

| eading to the bal cony were open and wi thout screens, it was
al so noted that although R P. reported | ocking her front door
by engaging all three locks on it before retiring on the
eveni ng of her attack, entry could have been gained via the
front door wi thout too nuch difficulty and w thout |eaving
signs of forced entry.

It is of interest to note that in a small article which
appeared in the Toronto Star newspaper on the day of RP.'s
attack, it was not ed:
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For the second time in 6 nonths a tenant in a d oucester
Street apartnent building has been raped by a man who cli nbed
the side of the building to get through a bal cony w ndow.

Metro police suspect the sane nan conmtted the rape | ast
January of a woman who |ived on the second fl oor.

This norning at 3 a.m, a 24-year old tenant of the third
fl oor was awakened by a man in her bedroom brandi shing a
cheese cutter he had taken fromthe kitchen.

She suffered a cut hand when she tried to fight himoff.

It woul d appear that by June 25, 1986 MIPF had nade at | east
a tentative link between the B.K and R P. rapes.

F.D

F.D. was al so attacked in her own bed, in her apartnment #206
at 89 Isabella Street, Toronto. Her assailant was arnmed with a
but cher knife, taken fromF.D.'s apartnent. He tied her hands
behi nd her back and raped and ot herw se sexual |y assaul ted her.
Ms. F.D. was the fourth known victimof Paul Douglas Callow.
Her attacker had gained access to her apartnment through a
bal cony wi ndow and | eft through the front door. Ms. F.D. was
unabl e to descri be her attacker because he covered her head
during the attack. She did tell police he had | ong hair because
she had been able to feel it, a gruff voice and was unshaven.
Again the rapist spoke to F.D. conversationally during the
assault and asked if she had any noney or gol d.

In his supplenentary occurrence report dated July 25, 1986
Sgt. Bill Caneron recorded the follow ng notation:

This occurrence may be related to two sim |l ar ones that
happened at 60 3 oucester Street in January and June of this
year.

F.D. discovered that Callow had taken sone of her jewellery
and a canera from her apartnment and provided M. Canmeron with a
description of those itens.
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By nenorandumin witing dated July 29, 1988 Sgt. Ji m Hughes
of the 52 C.1.B. office reported to his superior, Staff Sgt.
Hein, in relation to the F.D. rape as foll ows:

The foll owm ng steps have been taken with regards to sexual
assaults in the doucester/l|sabella area:

1. 172's have been obtained fromthe Crine Anal yst.

2. Provincial Alert with the MO of the suspect has been
sent out on the chance he has had past police contact.

3. Oficers in Zone 2 have been advi sed of the occurrences.
Since investigators believe the suspect may live in the
area they have been encouraged to increase the 172's,
especially in the early norning hours.

4. A key to the victims apartnment at 89 |sabella has been
obtai ned for "occasional use" as an observation post.

5. Special attention has been given the area by Sgts.
Hughes and Petruzzellis during their 7pmto 3am shifts
both Monday and Tuesday. Sgt. Caneron is carrying this
on throughout this night shift.

Unfortunately the tinme period between assaul ts makes
constant surveillance of this area a difficult
procedure both to man and to justify. The investigators
do not wish to scare off the suspect if he in fact
lives in the area by overwhel m ng police presence.

The witer feels that building superintendents should be
contacted and that they advise "trusted tenants",
especially single wonen to be aware of the occurrences
and advi se police of any person who they feel nay be
suspect .

Sergeant Hughes' suggestion that "trusted tenants" in
apartnent buildings in the area be made aware of the
occurrences was not acted upon.
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Sergeant Caneron testified that he did not agree with Sgt.
Hughes' suggestion that "trusted tenants" be warned or alerted
to the sexual assaults. By this tinme he says, they (neaning the
police) had cone to believe that the assailant they sought
lived in the area. As he expl ained, he feared such a course as
Hughes had suggested nay alert the suspect and cause himto
| eave the area. Sergeant Caneron suggested they had no i dea who
their suspect was -- he could have been a superintendent of a
buil ding, a "trusted tenant” or a husband or boyfriend of a
"trusted tenant".

Sergeant Caneron explained the only certainty was that the
suspect woul d attack again and continue to do so until he was
st opped. He reasoned that if their suspect left the "small
area" around Church and Wellesley and noved to Greater
Metropolitan Toronto he could continue to attack victins for
"who knew how | ong" before he was detected.

Addi tionally, he explained that he was aware of the
substantial nedia coverage that had been given in the latter
part of June in relation to the investigation of the "Annex
Rapi st" who had been attacking wonen in the Bl oor/Avenue Road
area earlier that same sunmer.

Sergeant Caneron said he had been told by nmenbers of the task
force assigned to that investigation that Dawson Davi dson,
identified as the Annex Rapist, had fled the city and gone to
Vancouver because of the extensive nedia coverage in that case.

Sergeant Caneron and the officers who investigated Dawson

Davi dson that same sunmer were part of the sane office and
worked within feet of one another. Shortly after his arrival in
Vancouver Dawson Davi dson raped anot her woman and Ser geant
Caneron expl ained he did not want that to happen in this case
and for this reason he said he wanted this investigation to be
| ow- key by conparison and w thout extensive nedia coverage.

Sergeant Caneron believes, through inquiries he made of the
Sexual Assault Co-ordinator, Det. Sgt. Boyd, he |earned of the
P. A. occurrence and had spoken to her by on or about August 5,
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1986.

As of August 3, 1986 Sgt. Caneron was assisted in the
investigation by Det. Sgt. Derry who, in his own words, took
charge of the paper side of the investigation.

| am persuaded on the evidence that Messrs. Caneron and Derry
were aware by August 7, 1986 that P.A, B.K, RP. and F.D. had
nmost probably all been attacked by the same man. It is
conclusively established that they had this know edge by August
16, 1986 when Sgt. Caneron filed a supplenentary occurrence
report recording the fact.

The 52 C.1.B. office is an extrenely busy one and was
particularly so in the sunmer of 1986. The police officers
assigned to that office had extrenely heavy casel oads and
al nost overwhel m ng responsibilities. Sergeant Caneron and Det.
Sgt. Derry were no exceptions.

I n August of 1986 they were both necessarily spending a
significant anmount of their tinme preparing for the trial of a
fraud investigation of which they had been in charge. A review
of their meno books at the tinme details the substantial tine
comm tment required by that case.

Between the "Two Toes" case (as the fraud case was known)
their days off and vacation tinmes -- there was little tine
left, I find, available to be devoted to the detail ed,
pl oddi ng, necessary detective work involved in the
investigation of this series of sexual assaults.

They and the MIPF knew in early August 1986 that there was
nmost likely a serial rapist attacking wonen who |lived alone in
second- and third-floor apartnents with clinbable balconies in
t he Church/ Well esl ey area who woul d nost certainly attack
agai n.

Yet for all intents and purposes -- prior to August 24, 1986
-- only Sgts. Caneron and Derry were assigned to the

i nvestigation. Even when they were otherw se unavail able no one
el se was specifically assigned to take up this investigation on
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their behal f.

The contrast between this investigation and that conducted
into the Annex Rapist earlier the sanme sumer is extrene. In
that case, a task force was created to conduct the
investigation with a nunber of officers assisting Det. Sgt.
Reilly and his partner, den Sinclair, who were in charge of
that investigation. There was significant nmedia coverage
whereby in addition to the information contained in the majors,
the MIPF gave interviews to the press detailing those
occurrences.

In that case the area of the attacks was searched and the
nei ghbour hoods canvassed. Those doi ng the canvass were not
instructed not to reveal the fact that they were investigating
sexual assaults.

As Det. Sgt. Reilly explained, they were desperate; they had
nothing to go on and the violence of the attacks was

escal ating. The police feared the next victimnmay be killed. He
felt a duty to protect the wonen living in this area who faced
a very specific threat of attack by this predator. It would be
not only inappropriate but neglectful were he sinply to sit
back at his desk and wait for a break.

As it turned out in that case, a tenant who noved into the
prem ses vacated by Dawson Davi dson (the Annex Rapist), found a
wal | et which he had apparently left behind. That tenant turned
the wallet over to the | andlord who contacted the secretary of
the wallet's owner who in turn called police. The wall et
bel onged to one of Dawson Davidson's victins. This was the
| ucky break police needed and Davi dson was arrested shortly
| ater in Vancouver. The fact of Davidson's arrest was al so
publicized in |ocal papers.

There was di scussion anong the officers in the 52 CIB office
in July 1986 to the effect that the nedia coverage and the

obvi ous increased police presence in the Annex area had caused
Dawson Davi dson to | eave Toronto. There was al so evi dence which
suggested his departure was caused by neither.
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In any event Sgts. Cameron and Derry were, | find, influenced
by the discussion they heard anong their fellow officers and
determ ned that their investigation would, by conparison, be
| ow key.

| amsatisfied that the only significant difference in the
two investigations was the nature of the attacks thensel ves or
as it has been characterized in subm ssions the "high | evel of
viol ence" in the case of the Annex Rapist and the conparatively
"Il ow | evel of violence" in the case of the Bal cony Rapi st.
The urgency that appeared to drive the investigation of the
Annex Rapi st was noticeably absent in the investigation of the
Bal cony Rapist to at |east after August 29, 1986 and after
Call ow attacked his fifth known victim the plaintiff, Jane
Doe.

Jane Doe

Jane Doe lived at apartnent 206, 88 Wellesley Street East
when she was attacked in the early hours of August 24, 1986 by
Paul Douglas Callow. As he had with other victins, Callow
covered Ms. Doe's eyes with a pillow case, threatened her with
the knife he had in his possession and spoke conversationally
with her during the attack. He raped her and otherw se sexually
assaul ted her before | eaving her apartnment via the front door.
Entrance to Ms. Doe's apartnent had been gai ned by neans of a
bal cony wi ndow whi ch she had left slightly ajar for
ventilation. For the duration of the attack Call ow di sgui sed
hi s own appearance by covering his face.

Ms. Doe was interviewed at |ength by a nunber of police
officers imediately followi ng the occurrence at her apartnent
and at Wonen's Col | ege Hospital where she was taken for
exam nation and conpletion of the customary rape kit.

Sergeant Caneron's notes for August 24, 1986 indicate, in
consi derabl e detail, that he interviewed Ms. Doe on the evening
of August 24, 1986 without Det. Sgt. Derry. Hi s notes and those
of Det. Sgt. Derry indicated that they both nmet with Ms. Doe at
her apartnent on the evening of August 27, 1986.
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Ms. Doe's recollection of these events is that she did not
meet Sgt. Caneron until the evening of August 27, 1986 when she
agreed to neet himat her apartnment. She had not net Sgt.
Canmeron before then and had a friend wwth her, M. Maurice
Arcand. She denies that Det. Sgt. Derry was at that neeting on
August 27, 1986. She says she only net him after August 27. M.
Arcand testified and essentially his version of these events
corroborates Ms. Doe's.

| do not think a great deal turns on these differences in the
testinmony of the various w tnesses.

| accept that Sgt. Cameron told Ms. Doe that he believed she
had been raped by a serial rapist and that four other wonen had
been simlarly attacked. Wiile he may not have used the word
"cyclical" | find it reasonable that he indicated there was
a pattern of sorts to the attacks and accept that he likely
indicated in Ms. Doe's case that the rapist had struck a day
early. The R P. and F.D. attacks (the third and fourth), had
taken place on the 25th day of the nonth and Ms. Doe was
attacked on the 24th day of the nonth. That the officers in
charge of this investigation believed that the suspect was
likely to attack around the 25th of the nonth is borne out by
the arrangenents | ater nmade for a stakeout of the area to be
carried out five days before and after Septenber 25, 1986. |
accept that Ms. Doe was told all victins |lived on second and
third floors and entry had been via bal conies.

Ms. Doe expressed shock that wonen in the nei ghbourhood had
not been warned that a serial rapist was in their mdst.
Sergeant Caneron indicated, | find, that it was not the
practice to issue warnings in such cases because wonen woul d
becone hysterical or panic (I do not see any real difference
whi ch word he used, the neaning is the sane), the rapist would
flee and the investigation would be conmprom sed. O course it
was not true that it was not the policy of the MIPF to issue
war ni ngs in such cases because it had been done in the Dawson
Davi dson case -- just nonths earlier and in the very sane
di vi si on.

When Ms. Doe indicated that if the police were not prepared
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to warn area wonmen she would. She was told that if she did, she
may be considered to be interfering in a police investigation
and she coul d be charged for doing so.

Ms. Doe testified that when she found the green dress that
had been slashed, in her closet sone tinme |ater, both Sgts.
Canmeron and Derry attended at her apartnment on that occasion.
The officers record these events as having occurred on August
27, 1986. The officers nade their notes nore or |ess
cont enporaneously with the events described therein. Ms. Doe's
evi dence essentially is that when she first spoke to Sgt.
Cameron he was al one and that neeting was not until August 27,
1986. In this respect | accept the officer's evidence that Sgt.
Caneron attended on Ms. Doe the evening of August 27, 1986 and
was alone at the time -- perhaps that is the neeting at which
M. Arcand was present. | think Ms. Doe is sinply m staken on
t he dates and understandably so. This was an extrenely
traumatic tinme for her.

As for M. Arcand, his notes of the neeting with Sgt. Caneron
and Ms. Doe were, he says, nmade the next day. He recorded his
notes electronically. He could not recall if he ever showed the
notes to Ms. Doe after they were prepared and he only gave them
to her lawer in 1996. Wile the word "hysterical" appears in
his note -- imediately after it he wote "or words to that
effect”". In his evidence he said he was sure the word
"hysterical" was used by Sgt. Caneron; he could offer no
meani ngf ul reason why his notes included the words in relation
toit "or words to that effect”. He could not recall any
di scussi on about a white wool scarf with two hol es having been
cut init -- although he agreed it could have occurred and he
did not recall it. He did recall the slashed green dress having
been di scussed on the evening Sgt. Canmeron was there yet his
notes do not record the fact. I amleft in some doubt about
when M. Arcand was present and what he heard.

By nenorandum dated August 27, 1986 Sgts. Caneron and Derry
for the first time requested the assistance of other officers
and this, for the purpose of conducting a canvass of |ocal
apartnent buildings. They requested that all apartnents on the
first, second and third floors of each building be checked. The
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additional officers were to be instructed to tell tenants only
that there had been a nunber of break and enters in the area
and specifically instructed not to nmention the sexual assaults.
They were to note any single females living in the apartnents
canvassed.

Later in a nmenorandum dated Septenber 7, 1986 Sgt. Derry
indicated to Staff Sgt. Bukowski as foll ows:

It is inportant that the officers check each apartnent in
order to establish the hair colour of the wonen and receive
information fromthe people interviewed regarding prow ers
etc.

On that sane day Sgt. Canmeron by nenorandum detailed to

| nspector Cowing, the officer in charge of 52 C.1.B. office,
hi s request for manpower and equi pnent necessary for a stakeout
to be carried out the five days before and after Septenber 25,
1986. The operation is detailed as foll ows:

The operation would run as foll ows:

1) Using the streets as boundaries each group of apartnents
woul d be covered by two, three or four nen.

2) Each group of men would have at | east one unmarked car
at their disposal in the event there is an attack and
t hey have to nove quickly.

3) Vans woul d be used as stationary observation points
within the area.

4) The uniformcars would stay just outside of their
desi gnated area and woul d be used to seal off the area
around the location of any attack and stop all persons
on foot or in vehicles. They will be assisted by sone
of the old clothes nen.

5) The renai nder of the old clothes nen would then enter
the area of attack and search on foot for any suspect
that may be hiding.
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6) The radio room woul d be advised in advance of this
operation and would be required to assist in sealing
of f the area.

7) Sergeants Caneron and Derry would be present and take
charge of the scene and direct the operation for those
ten days.

8) Attached hereto is a map indicating the area of concern.
Further recording will be nmade to the map upon
conpl etion of the canvassing detail.

Respectfully submtted
WIIliam Caneron Sgt. 2887
KimDerry Sgt. 3373

Sergeant Derry in a menorandumto Inspector Cowing dated
Septenber 7, 1986 again detailed the request for foot patrol
and beat officers to canvass the first three floors of the
apartnment buildings identified by himand Sgt. Cameron to
obtain the apartnment nunbers with single females and their
description. This original request to the staff sergeant had
apparently been cancel |l ed. He not ed:

| f any chance at identifying possible targets through this
method is not carried out, then the possibility of narrow ng
t he surveillance cannot be done.

Once again the staff sergeants were advised that the officers
conducting the canvass were "not to nention anything about
sexual assaults which have occurred in the area but to advise
peopl e contacted that this is a crime prevention program and
that single wonen are victins of break and enters and theft".
Oficers were to obtain the nanes and addresses of single wonen
and note their hair col our.

The st akeout proceeded as planned. Unmarked vehicles were
used and those participating were informed the only tine the
cover woul d be broken was in the event they observed soneone
attenpting to clinb a balcony in which event the person was to
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be stopped. The stakeout did not produce any useful information
except that for all the covertness of the operation, crine in
the area of the stakeout was al nost entirely elimnated for its
duration. Qobviously the crimnal elenent was aware of the
pol i ce presence.

It has been suggested that the wonen who occupi ed these
apartnents were being used as "bait". The police adamantly
deni ed the suggestion which they say inplies that they knew who
woul d, and when an attack woul d occur, when in fact they had no
i dea who woul d, where, or even if an attack would occur. | can
only conclude on the evidence that the police believed it to be
a virtual certainty that there would be another attack and that
it woul d be made agai nst one of the wonen their canvass had
identified as a potential target and in view of the fact that
the last three victins had been attacked on the 24th or 25th of
the nonth that the attack would |ikely take place during that
general tinme period in the nonth -- the entire stakeout
operation was prem sed on the assunption of these factors.

The police were there to wait and watch for an attack to
occur. The wonen were given no warning and were thereby
precluded fromtaking any steps to protect thensel ves agai nst
such an attack. Unbeknownst to themthey were left conpletely
vul nerabl e. Wen all of these circunstances are taken and
considered together, it certainly suggests to ne that the wonen
were being used -- without their know edge or consent -- as
"bait" to attract a predator whose specific identity then
was unknown to the police, but whose general and characteristic
identity nost certainly was.

The break in the investigation canme when probation officer
Debbie Alton contacted P.C. Gary Ellis of the 52 C.1.B. office
to check a crimnal record for her. Police Constable Ellis had
arrested one, Paul Douglas Callow, on June 6, 1986 for
assaulting his wfe Jackie. Not being a "sexual" assault, the
Sexual Assault Co-ordinator's office was not aware of this
information. To ne it is indicative that the MIPF as a whol e
di d not understand the fundanental -- that sexual assault is
not about sex, it is about violence and anger agai nst wonen.
Had the force co-ordinated efforts to keep track of any and al
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acts of violence agai nst wonen, they nay have been aware of
Call ow s existence nmuch sooner than they were. On Septenber 24,
1986 Ms. Alton was preparing a pre-sentence report on Call ow
Ms. Alton told P.C. Ellis that Callow had not been truthfu

wi th her about his previous crimnal record and requested that
he check it out for her. Callows wfe had told Ms. Alton that
her husband had been convicted for rape in Vancouver which

i nvol ved Callow "doing a break and enter then finding a wonan
sl eeping and then raping her". According to the supplenentary
occurrence report prepared by P.C. Ellis, Callow s w fe had

i ndi cated that her husband "has a sex problem (wants it all the
tine), booze problem and drug problemand he is still doing
break and enters". Jackie Callow lived at 33 Maitland Street in
the Church/ Wl |l esley area and indicated her husband was in the
area frequently and that she recently had problens with him

Subsequent investigation would reveal that Paul Dougl as
Call ow had, in May 1981, raped an elderly woman who resided in
a fifth-floor apartnent at 220 Wellesley Street East. The
circunstances of that rape -- for which Call ow was arrested by
the MIPF were hauntingly simlar to the nodus operandi enpl oyed
by himin the five rapes with which this action is concerned.
Charges were not proceeded with in that case because of the age
and health of the victim

Police at the tinme felt reasonably confident however that
Cal | ow was responsi ble for that rape and noted that the nodus
operandi was simlar to that used by Callow in the Vancouver
rape in 1978 for which he was convicted and sentenced to four
years inprisonnent.

Surprisingly, P.C. Ellis took it upon hinself to contact
Jackie Callow directly and speak to her about her husband. |
say surprisingly because of Sgts. Canmeron and Derry's evidence
inrelation to the "l ow key" approach they wi shed to take in
this investigation in order that the of fender not be tipped off
or displ aced.

Sergeants Caneron and Derry both indicated they did not want
a nmedia blitz alerting the public to this danger because they
did not want their suspect to flee as Dawson Davi dson had. The
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di scussions, they say, which were ongoing in the 52 C.1.B

of fice where they worked, were to the effect that Dawson

Davi dson had left the jurisdiction because of the intense nedia
coverage given to his crimnal activity at the tine.
Additionally, they say the overwhel m ng and obvi ous police
presence was a contributing factor in his departure.

For these reasons Derry and Caneron adopted the "low profile"
approach next to no nedia coverage of the events, no comunity
prograns to specifically warn wonen in the area of the attacks
and any additional police presence to be of a covert nature.
This was al so the reason that officers conducting the canvas
were specifically told not to informtenants about the sexual
assaults. As Caneron and Derry said they believed their suspect
lived in the nei ghbourhood and they could be knocking on his
door during the canvass or the door of his wife or girlfriend;
he woul d then be tipped off that a manhunt was under way and be
likely to fl ee because of it.

When cross-exam ned as to why police would not have siml ar

concerns nentioning the break and enters, i.e., that the
suspect would flee know ng police were |looking for himin
relation to those crinmes -- Sgt. Caneron gave a convol uted, and

to ny mnd, sinply an incredible explanation to the effect that
any "time" (of incarceration) that a thief would get woul d be
the kind of time this type of crimnal could do "standi ng on
his head" to quote Sgt. Caneron. In any event they thought
there was no risk nmentioning break and enters but was if the
sexual assaults were nentioned.

| was given the clear inpression fromthe evidence of Sgts.
Derry and Caneron that these matters were topics of ongoing
di scussion within the 52 C1.B. office and P.C. Ellis for one
woul d be aware of them | found it surprising in these
circunstances that P.C. Ellis would then i medi ately on
| earning of his identity, contact the suspect's w fe.

In any event Call ow was soon after put under constant
surveillance and arrested Cctober 3, 1986. He ultimately
confessed to having commtted all five rapes. After the
commencenent of the prelimnary inquiry he pled guilty and was
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sentenced in total to a period of incarceration of 20 years.

CONCLUSI ONS

Conpetency of the Investigation

It is suggested that the investigation into the bal cony
rapi st was slipshod and i nconpetent. The plaintiff has
criticized the docunentary productions of the defendant and
suggested they are inconplete. Professor Hodgson testified that
every step in an investigation should be recorded on
suppl ementary occurrence reports. In this way he said anyone
picking up the file could be reasonably infornmed on the status
of the investigation. While that may be the ideal | accept that
it is not the reality. Oten steps taken and information
gat hered were recorded on supplenentary reports but often they
were not. Oficers differ in their manner and net hod of note
and record-keeping. | accept that there were nunerous docunents
created in relation to this investigation which unfortunately
were destroyed before the litigation was commenced.

| am not persuaded on the evidence that Call ow woul d have
been identified and apprehended any earlier because of
docunent ary defi ci enci es.

| amsatisfied that the officers ultimately assigned to this
i nvestigation had too nmany ot her urgent assignnents ongoi ng at
the same tine which prevented them from devoting the necessary
attention which this investigation required. At the critical
time much of their energy and attention was directed to other
matters -- often for days at a tinme. They had no back-up, no
one else directly responsible for this investigation when they
wer e ot herwi se engaged.

VWhile it is true that there was no evidence called in

relation to what other demands there nmay have been on the MIPF
for manpower at this tine, one nust bear in mnd that it is the
evi dence of the police that sexual assault is a very serious
crime second only to hom cide and then consider the resources
made avail able in the Annex Rapist investigation in his sane
division only a nonth or two before.
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VWhile the plaintiff submts that | nust infer that Callow
woul d have been apprehended sooner had greater resources been
devoted to this investigation earlier on the theory -- the
sooner a job is started the sooner it is finished -- | cannot
agree with. Wile one may say in that event Callow m ght have
been apprehended sooner, it is to ny mnd equally probable that
he m ght not have been.

| am conpel |l ed, however, to conclude that the only difference
bet ween the Annex Rapi st investigation and this investigation
was the level of violence in addition to the rape itself.
Dawson Davi dson al so physically beat many of his victins in
addition to sexually assaulting them

As this is the only real distinguishing factor between the

two investigations |I nust conclude that it was this factor

-- the lack of additional violence -- which resulted in this

i nvestigation being essentially on the back burner in so far as
resources were concerned. The sense of urgency which drove the
Dawson Davi dson investigation was markedly absent fromthis

i nvestigation. | can only conclude because Callow s victins
were "nerely raped" by a "gentleman rapist” -- according to the
A iver Zink Rape Cookbook definition -- this case did not have
t he urgency of the other.

Deci sion Not to Warn

As | have said, Sgts. Caneron and Derry determned that this

i nvestigation would be "l ow key" conpared to the investigation

conducted into the "Annex Rapist" and no warni ng woul d be given
to the wonen they knew to be at risk for fear of displacing the
rapi st leaving himfree to re-offend el sewhere undetect ed.

| am not persuaded that their professed reason for not
war ni ng wonen i s the real reason no warning was issued.

Firstly, there is evidence that the Annex Rapi st, Dawson
Davi dson, did not flee to Vancouver because of the nedia
attention paid to his crines and/or the obvious increased
police presence in the nei ghbourhood. Indeed, much of the
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coverage occurred after Davidson had already |eft Toronto.

Additionally P.C. Gary Ellis, who had assisted in the Dawson
Davi dson investigation at one point, actually tel ephoned
Callow s ex-wife directly when he | earned of Callow s existence
and record from probation officer Alton. Police Constable Ellis
wor ked out of the sanme 52 Division as Sgts. Caneron and Derry
and woul d have, presumably, been aware of any discussions in
relation to the fear of displacing Callow -- by nedia attention
or knocking on his door for the purpose of giving a warning
about sexual assaults -- yet he phoned directly to Callow s
w fe without even hesitating it seens.

There was, | find, no "policy" not to issue warnings to
potential victinms in these cases -- clearly warnings had been
given in the Dawson Davi dson Annex Rapi st investigation
-- warnings with which incidentally all defence expert
W tnesses agreed were appropriate in the circunstances.

| find that the real reason a warning was not given in the
ci rcunst ances of this case was because Sgts. Caneron and Derry
believed that wonen living in the area woul d becone hysterical
and panic and their investigation would thereby be jeopardized.
In addition, they were not notivated by any sense of urgency
because Call ow s attacks were not seen as "violent" as Dawson
Davi dson's by conpari son had been.

| am satisfied on the evidence that a neani ngful warning
coul d and shoul d have been given to the wonen who were at
particul ar risk. That warning could have been by way of a
canvass of their apartnments, by a nedia blitz -- by hol ding
w dely publicized public neetings or any one or conbination of
t hese net hods. Such warning should have alerted the particul ar
wonen at risk, and advised them of suggested precautions they
m ght take to protect thenselves. The defence experts, with the
exception of M. Piers, agreed that a warning could have been
gi ven wi thout conprom sing the investigation on the facts of
t he case.

Even the experienced defence expert w tnesses Det. |nspector
Kevin Rossnmo and former FBI special agent McCrary agreed that
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as Det. Inspector Rossnp sai d:

The police have a responsibility to rel ease a bal anced vol une
of information to protect the comunity. . . . where that
bal ance is will depend on the particular facts of the case.

In my view it has been conceded in this case clearly and
unequi vocal ly by the Chief of Police at the tinme, Jack Marks,
that no warning was given in this case and one ought to have
been. His public response to the proposals of the group known
as Wnen agai nst Vi ol ence against Wonen in the afternmath of
this investigation presented to the Board of Comm ssioners of
Police could not in ny view be any cl earer when he said:

| woul d concede that for a variety of reasons unique to the
Church/ Wl | esl ey investigation, no press release in the
nature of a general warning was issued and acknow edged t hat
one shoul d have been. This is not only a matter for concern
and regret, but action has already been taken to prevent a
simlar breakdown fromoccurring in the future. Specifically,
t he Sexual Assault Co-ordinator who nonitors all of these

of fences has been directed to ensure that nmenbers of the
public are infornmed about such matters which may affect their
safety. These warnings will be directed toward all potenti al
victims with special attention given to nenbers of the public
who have been identified as nost at risk, e.g. as in the case
at hand, wonen living in high-rise buildings in the downtown
area would be targeted as a high risk group and requiring
extra efforts to bring the potential risk to their attention.

| accept and agree entirely with these renmarks.

| nmust confess | was taken aback at the suggestion of Det.
Sgt. Robin Breen who authored these remarks for the Chief when
he suggested, | think, that in effect what it says is not what
it says. The remarks were not intended to nean that the police
felt a warning ought to have been given but rather were nerely
an invitation to get this group -- known as WAVAW-- to the
di scussi on table.

Hi s evidence was pure double-talk as far as I am concerned
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and sinply nade no sense.

It seens the MIPF has been trying to back away fromthese
words of their then Chief ever since they were stated. The
Chief's statenent was an appropriate one in the circunstances
and it is to his credit in ny view, that he nmade the statenent
when and as he did.

There are three other factors which have influenced ny
deci sion that a warning ought to have been given.

-- the fact that Sgts. Caneron and Derry thought it appropriate
to warn S.G and ML., that they may be potential targets
of the bal cony rapist after they reported break-ins to
their apartnments in their absence.

-- the fact that Dawson Davi dson had been arrested in July 1986
recei ved considerable publicity. Wonen living in the
general vicinity may have felt sonme relief know ng that a
serial rapist had been apprehended and | et down their guard
sonewhat conpl etely unaware that another serial rapist was
on the loose in their nei ghbourhood.

-- the fact that Sgt. Hughes in his nmeno to his superior Staff
Sgt. Hein -- both of 52 Division -- dated July 29, 1986
t hought that building superintendents shoul d have been
contacted and told to advise "trusted tenants" especially
single wonen to be aware of the occurrences and to advise
police of any person they felt may be suspect.

| amsatisfied on Ms. Doe's evidence that if she had been aware
a serial rapist was in her nei ghbourhood rapi ng wonen whose
apartnents he accessed via their bal conies she woul d have taken
steps to protect herself and that nost probably those steps
woul d have prevented her from being raped.

Section 57 of the Police Act, RS . O 1980, c. 381 (the
governing statute at the tine these events occurred), provides:

57. . . . nmenbers of police forces . . . are charged with
the duty of preserving the peace, preventing robberies and
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other crines .

The police are statutorily obligated to prevent crinme and at
common |aw they owe a duty to protect life and property. As
Schroeder J. A stated in Schacht v. R, [1973] 1 OR 221 at
pp. 231-32, 30 D.L.R (3d) 641:

The duties which | would lay upon them stemnot only fromthe
rel evant statutes to which reference has been nmade, but from
t he common | aw, which recogni zes the existence of a broad
conventional or customary duty in the established
constabulary as an armof the State to protect the life, linb
and property of the subject.

In my view, the police failed utterly in their duty to
protect these wonen and the plaintiff in particular fromthe
serial rapist the police knewto be in their mdst by failing
to warn so that they may have had the opportunity to take steps
to protect thensel ves.

It is no answer for the police to say wonen are al ways at
risk and as an urban adult living in dowmtown Toronto they have
an obligation to | ook out for thensel ves. Wnen generally do,
every day of their lives, conduct thenselves and their lives in
such a way as to avoid the general pervasive threat of nale
vi ol ence which exists in our society. Here police were aware of
a specific threat or risk to a specific group of wonmen and they
did nothing to warn those wonen of the danger they were in, nor
did they take any neasures to protect them

Di scrim nation

The plaintiff's argunent is not sinply that she has been

di scrim nat ed agai nst, because she is a woman, by individual
officers in the investigation of her specific conplaint, but
that system c discrimnation existed within the MIPF in 1986
whi ch i npacted adversely on all wonen and, specifically, those
who were survivors of sexual assault who came into contact with
the MIPF -- a class of persons of which the plaintiff was one.
She says, in effect, the sexist stereotypical views held by the
MIPF i nformed the investigation of this serial rapist and
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caused that investigation to be conducted inconpetently and in
such a way that the plaintiff has been denied the equal
protection and equal benefit of |aw guaranteed to her by s.
15(1) of the Charter.

The MIPF has since at |east 1975 been aware of the problens
it has in relation to the investigation of sexual assaults.

Anmong t hose probl ens:

-- survivors of sexual assault are not treated sensitively;

-- lack of effective training for officers engaged in the
i nvestigation of sexual assault including a | ack of
under st andi ng of rape trauma syndrome and t he needs of
survivors;

-- lack of co-ordination of sexual assault investigations;

-- sone officers not suited by personality/attitude to
i nvestigation of sexual assault;

-- too many investigators comng into contact with victins;

-- lack of experienced investigators investigating sexual
assaul t;

-- lack of supervision of those conducting sexual assault
i nvesti gations.

The force has conceded in public docunents as well as in

i nternal docunents at |east since 1975, that it has
difficulties in these areas, that it will take imedi ate steps
to renmedy these shortcom ngs -- yet the problenms continued

t hrough to 1987 and beyond.

It seened in that period that the public and persons who had
brought their concerns in these areas to the attention of
police were being publicly assured the problens would be

elimnated, yet within the force the status quo remai ned pretty

much as it had al ways been.
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Every police officer who testified agreed that sexual assault
is a serious crine, second only to homcide. Yet, | cannot help
but ask rhetorically -- do they really believe that especially
when one reviews their record in this area? It seens to ne it
was, as the plaintiff suggests, largely an effort in inpression
managenent rather than an indication of any genui ne conmm t nent
for change.

Former Chief of Police, Jack Marks, said that he would not
have stood for problens |ike those outlined above continuing in
the hom cide squad for exanple. He said, assum ng he were aware
of the problens, that he would "root themout" and "correct"”
them -- yet these problens were allowed to continue over at
| east the better part of two decades in relation to the
i nvestigation of sexual assaults. Although the MIPF say they
took the crime of sexual assault seriously in 1985-86 | nust
concl ude, on the evidence before nme, that they did not.

The rape trauma syndronme was clearly not understood by too
many officers who were charged with the responsibility of

i nvestigating sexual assaults -- others, including even sone
who had taken the sexual assault investigators course, adhered
to rape nyths. Exanples can clearly be seen in this

i nvestigation -- for exanple, Sgt. Duggan's occurrence reports
inrelation to the B.K investigation -- clearly "sl anted
toward disbelieving the victinm, to quote Margo Pulford. It is
obvi ous to anyone that Sgt. Duggan was strongly influenced by
the fact that a bow of potato chips on the bed where the rape
occurred apparently remai ned undi sturbed. He concl uded there
had been no struggle and hence no forced sexual intercourse.
H's denial in this regard is sinply incredible in the face of
his owmn witten record. O her exanples are set out above as
guoted fromDet. Sgt. Boyd's report and her comment that these
probl ens existed in every station in every division in the
force.

The protocol established by the force, AP No. 22, as it was
desi gnated, for the investigation of sexual assaults was often
not followed and when it was not there is no evidence that any
seni or officer or supervisor followed up.
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The probl ens continued and because anong adults, wonen are
overwhel mngly the victins of sexual assault, they are and were
di sproportionately inpacted by the resulting poor quality of
investigation. The result is that wonen are discrim nated
against and their right to equal protection and benefit of the
law i s thereby conprom sed as the result.

In my view the conduct of this investigation and the failure
to warn in particular, was notivated and inforned by the
adherence to rape nmyths as well as sexist stereotypical
reasoni ng about rape, about wonen and about wonen who are
raped. The plaintiff therefore has been discrimnated agai nst
by reason of her gender and as the result the plaintiff's
rights to equal protection and equal benefit of the |aw were
conpr om sed.

Security of the Person

| am satisfied that the defendants deprived the plaintiff of
her right to security of the person by subjecting her to the
very real risk of attack by a serial rapist -- a risk of which
they were aware but about which they quite deliberately failed
toinformthe plaintiff or any wonen living in the Church/
Wl l esley area at the tine save only S.G and ML. and where
in the face of that know edge and their belief that the rapist
woul d certainly attack again, they additionally failed to take
any steps to protect the plaintiff or other wonen |ike her.
Clearly the rape of the plaintiff constituted a deprivation of
her security of the person. As Madam Justice WIlson stated in
Singh v. Canada (M nister of Enploynent & Inmmgration), [1985]
1 SCR 177 at p. 207, 17 D.L.R (4th) 422:

"security of the person" nust enconpass freedom from
the threat of physical punishnment or suffering as well as
freedom from such puni shnent itself.

As | have indicated, because the defendants exercised their
discretion in the investigation of this case in a

di scrimnatory and negligent way as | have detail ed above,
their exercise of discretion was thereby contrary to the
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princi ple of fundanental justice.

Section 1 of the Charter has no application in circunstances
because the conduct of police in issue here is not "prescribed
by law' within the nmeaning the jurisprudence has ascribed to
t hat phrase.

Here the plaintiff's Charter rights have been infringed by
police conduct -- not a legislative enactnent or a common | aw
rul e.

In any event the defendants nade no effort in evidence to
satisfy the requirenents of s. 1 and denonstrate a s. 1 defence
-- they sinply denied the plaintiff's rights which were
infringed. | have found differently.

In view of ny findings the plaintiff is entitled under s. 24
to a renedy.

Negl i gence

My task has been rendered | ess onerous by the very thorough
anal ysis of Henry J. of the issues raised by the pleading in
this case reported at (1989), 58 D.L.R (4th) 396, 48 C.C L. T.
105 (Ont. H. C J.), when the matter canme before himon a notion
to strike out the statenment of claimand the succinct reasons
of Mol daver J. (as he then was) on behalf of the D visional
Court (1990), 74 OR (2d) 225, 72 D.L.R (4th) 580, when the
decision of Henry J. went to that court on appeal.

After citing s. 57 of the Police Act, and observing that by
virtue thereof the police are charged with the duty of
protecting the public fromthose who would commt or have
commtted crinmes, Mol daver J. (as he then was) goes on at pp.
230-31 as fol |l ows:

To establish a private |aw duty of care, foreseeability of
ri sk must coexist with a special relationship of proximty.
In the | eading case of Anns v. Merton (London Borough),
[1978] A.C. 728, [1977] 2 AIl E.R 492, 121 Sol. Jo. 377
(H.L.), Lord WIlberforce defined the requirenents of this
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special relationship as follows at pp. 751-52 A C.:

First one has to ask whether, as between the all eged

wr ongdoer and the person who has suffered damage there is a
sufficient relationship of proximty or nei ghbourhood such
that, in the reasonable contenplation of the forner,

carel essness on his part nay be likely to cause damage to
the latter -- in which case a prima facie duty of care

ari ses.

This principle has been approved by the Supreme Court of
Canada in Kam oops (City) v. N elsen, [1984] 2 SSC R 2, 66
B.CLR 273, 29 CCL.T. 97, 8 CL.R 1, 10 DL.R (4th)
641, 26 MP.L.R 81, 54 NR 1, [1984] 5 WWR 1.

Do the pl eadings support a private |aw duty of care by the
defendants in this case?

The plaintiff alleges that the defendants knew of the
exi stence of a serial rapist. It was emnently foreseeabl e
that he would strike again and cause harmto yet another
victim The allegations therefore support foreseeability of
risk.

The plaintiff further alleges that by the tinme she was
raped, the defendants knew or ought to have known that she
had becone part of a narrow and distinct group of potential
victinms, sufficient to support a special relationship of
proximty. According to the allegations, the defendants knew

(1) that the rapist confined his attacks to the Church-
VWl | esl ey area of Toronto;

(2) that the victins all resided in second or third floor
apartnents;

(3) that entry in each case was gai ned through a bal cony
door; and

(4) that the victins were all white, single and femnale.
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Accepting as | nust the facts as pleaded, | agree with
Henry J. that they do support the requisite know edge on the
part of the police sufficient to establish a private |aw duty
of care. The harm was foreseeable and a special relationship
of proximty existed.

Do the pl eadi ngs support a breach of the private |aw duty of
care.

The law is clear that in certain circunstances, the police
have a duty to warn citizens of foreseeable harm See Schact
v. R, [1973] 1 OR 221, 30 DL.R (3d) 641 (C. A ), affd sub
nom O Rourke v. Schact, [1976] 1 S.C R 53, 55 D.L.R (3d)
96, 3 NNR 453, and Beutler v. Beutler; Adans v. Beutler
(1983), 26 CCL.T. 229 (Ont. H. C. J.). The obvi ous purpose
of the warning is to protect the citizens.

| would add to this by saying that in sonme circunstances
where foreseeable harm and a special relationship of
proximty exist, the police mght reasonably conclude that a
war ni ng ought not to be given. For exanple, it mght be
deci ded that a warni ng woul d cause general and unnecessary
panic on the part of the public which could Iead to greater
har m

It woul d, however, be inproper to suggest that a legitimte
decision not to warn woul d excuse a failure to protect. The
duty to protect would still remain. It would sinply have to
be acconplished by other neans.

In this case the plaintiff clainms, inter alia, that the
duty owed to her by the defendants required (1) that she be
war ned of the inpending danger; or (2) in the absence of such
a warning, that she be adequately protected. It is alleged
that the police did neither.

| nstead she clains they nade a conscious decision to
sacrifice her in order to apprehend the suspect. They deci ded
to use her as "bait". They chose not to warn her due to a
stereotypi cal belief that because she was a worman, she and
others |ike her would becone hysterical. This would have
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"scared off" the attacker, making his capture nore
difficult.

The evi dence establishes that Det. Sgt. Caneron clearly had

| inked the four rapes which preceded Ms. Doe's by the early
days of August in 1986 and he and Det. Sgt. Derry knew that the
rapi st would continue to attack wonen until he was stopped.
They knew the rapi st was attacking single white wonen |iving

al one in second- and third-floor apartnents with balconies in
the Church/ Wl lesley area of the Gty of Toronto.

On the evidence | find the plaintiff has established a
private |law duty of care

Detective Sgts. Derry and Caneron determ ned, in the context
of their investigation, that no warning would be given to any
wonen -- |let alone the specific target group they had
identified and anong the reasons given for deciding not to warn
was their view that women woul d panic and conpron se the
i nvestigation. Detective Sgt. Caneron gave this as a reason to
Ms. Doe when he interviewed her follow ng her rape and she
asked why wonen had not been war ned.

In spite of the know edge that police had about this sexual
rapi st and their decision not to warn, they took no steps to
protect Ms. Doe or any other wonen fromthis known danger. In
my view, in the circunstances of this case, the police failed
utterly in the duty of care they owed Ms. Doe.

The decision not to warn wonmen was a deci sion made by Sgts.
Cameron and Derry in the course of their investigation. It was
made on the basis of "shop tal k" they had overheard or been a
part of, according to them in relation to the Dawson Davi dson
Annex Rapi st investigation. Wat is apparent is that neither
Sgts. Caneron nor Derry nmade any real effort to | ook into that
i nvestigation and determ ne whether in fact it had been the
publicity that caused Dawson Davi dson to fl ee.

Their decision was based largely on runour and "shop tal k"
essentially within the 52 C.1.B. and they said they relied on
it alone in making the very serious decision not to warn these
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wonen of the risk they faced. This they did in the face of the
al nost certain know edge that the rapist would attack again and
cause irreparable harmto his victim In ny view their decision
in this respect was irresponsi ble and grossly negligent.

There is sinply no evidence before this court which could be
interpreted as suggesting that no warni ng shoul d have been
given in the circunstances of this case. The only persuasive
expert opinion called by the defence, in fact, suggests that a
sui t abl e warni ng coul d have been and shoul d have been given.
Wil e the defence experts were careful in giving their evidence
when one | ooks at the totality of their evidence this
conclusion is irresistible.

Sergeants Caneron and Derry nmade a deci sion not to warn wonen
i n the nei ghbourhood and did not do so. They took no steps to
protect the wonen they knew to be at risk from an al nost
certain attack in result, they failed to take the reasonabl e
care the law requires and denied the plaintiff the opportunity
to take steps to protect herself to elimnate the danger and
ensure that she would not be attacked.

In this respect they are liable to her in damages.

Charter Law

In my view the decision of the Divisional Court in this
matter has already determ ned that the Charter can apply, in
the circunstances of this case, to the police conduct. The s.
15(1) violation alleged relates to discrimnatory conduct by
state officials in the carrying out and enforcing of the |aw.
In the view of Ml daver J. (as he then was) the pleadings
supported a violation of the plaintiff's rights under s. 15(1).
At that time the plaintiff's pleadings were nere allegations.
It is inplicit in the court's decision -- if the allegations
were proved it would constitute a violation of rights.

For reasons given above | amsatisfied on the evidence and
the plaintiff has established that the defendants had a | egal
duty to warn her of the danger she faced; that they adopted a
policy not to warn her because of a stereotypical
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discrimnatory belief that as a wonan she and others |ike her
woul d becone hysterical and panic and scare off an attacker,
anong ot hers.

A man in simlar circunstances, inplicit fromDet. Sgt.
Cameron's comrent, would have been warned and therefore had the
opportunity to choose whether to expose hinself to danger in
order to help catch the attacker

It is not necessary that their decision not to warn be based
solely on discrimnatory grounds. It is enough that one of the
bases for it was as the plaintiff has submtted:

It need not have been the only factor, nor even the major or
primary factor, in order for discrimnation to be found.

Counsel in this respect goes on to quote fromthe decision of
Chi ef Justice Dickson in Janzen v. Platy Enterprises Ltd.,
[1989] 1 S.C. R 1252 at p. 1288, 59 D.L.R (4th) 352.

In the result the plaintiff has established a breach of her
s. 15(1) right to equal benefit and protection of the |aw

As for the breach of s. 7 the decision of the Divisional
Court in respect of the pleadings is [at p. 234]:

Section 7 reads as foll ows:

7. Everyone has the right to life, liberty and security of
the person and the right not to be deprived thereof except
in accordance with the principles of fundanental justice.

The plaintiff clainms that she was deprived of her right to
security of the person. The defendants chose, or at | east
adopted a policy which favoured the apprehension of the
crimnal over her protection as a targeted rape victim By
using Ms. Doe as "bait", w thout her know edge or consent,
the police know ngly placed her security interest at risk.
This stemmed fromthe sanme stereotypical and therefore
discrimnatory belief already referred to.
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According to the plaintiff, she was deprived of her right to
security of the person in a manner which did not accord with
the principles of fundanental justice. These principles,
while entitled to broad and generous interpretation,
especially in the area of |aw enforcenent, could not be said
to enbrace a discretion exercised arbitrarily or for inproper
notives. See R v. Beare; R v. Higgins, [1988] 2 S.C. R 387,
36 CRR 90, 45 CC.C (3d) 57, 66 CR (3d) 97, 55 D.L.R
(4th) 481, 88 N.R 205, 71 Sask. R 1, [1989] 1 WWR 97.

As a result, the plaintiff clainms that her rights under s. 7
of the Charter were violated. Again, in my opinion, these
pl eadi ngs do support such a viol ation.

As | have found in relation to s. 15, the plaintiff has
established on the evidence, the factual foundation pleaded for

reasons set out herein. In the result, I amof the view that
the decision of the Divisional Court was that in that event a
violation of s. 7 is established. | agree with that

determ nation but even if | did not, |I would consider nyself
bound.

Section 1

As indicated earlier the defendants called no evidence per se
in support of "denonstrating” a s. 1 defence. They point out in
witten argunent that their conduct can be examned in all the
circunstances to see if a s. 1 defence is made out. The
argunment shortly put is that policing is a conplicated business
and the courts should stay out of it.

In this respect their conduct was determ ned to have fallen
short in part, because of their discrimnatory treatnent of
wonen. Wnen were treated differently because sone nenbers of
the force adhered to sexist notions that if warned, wonen would
pani ¢ and scare off the attacker. The defendants do not
suggest, even in argunent, why such conduct in the
ci rcunstances of this case may be "justifiable". | suggest the
answer is a sinple one -- because it cannot.

Section 24
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| wll deal with the plaintiff's claimfor damages fully when
| deal with that aspect of her case later in these reasons.

| amsatisfied on the facts of this case that the plaintiff's
damages are the sane in respect of the two bases upon which her
action is founded, i.e., negligence and breach of Charter
rights.

The result of the breaches which she has established are the
personal repercussion to her having been raped at knifepoint by
a stranger. They are profound.

It is the same conduct by the police which I have found
supports and establishes both causes of action.

In such circunstances the plaintiff is entitled to one award
of damages to conpensate her for the damage she has suffered.
She is not, in ny view, in these circunstances, entitled to any
additional or "extra" damages because the police conduct has
breached her Charter rights. In this respect, assumng she is
otherwi se fully conpensated, a declaration will suffice.

Limtati on Period

(a) Charter issue

The parties are agreed that so far as ny determnation is
concerned in this respect, this court is bound by the decision
of the Court of Appeal for this province in Prete v. Ontario
(1993), 16 O R (3d) 161, 110 D.L.R (4th) 94. The
limtation period argunent therefore does not apply to the
plaintiff's clains which arise by virtue of the Charter.

(b) Negligence issue

The plaintiff commenced this proceeding by notice of action
dat ed August 10, 1987 and the defendants assert that she is
beyond the six-nmonth limtation set out in s. 7(1) of the
Public Authorities Protection Act, R S. O 1990, c. P.38.
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They argue that the plaintiff denonstrated that she was in
possession of the facts necessary to commence this proceedi ng
wi thin the six nonths because:

(1) she set out in detail her conplaints against the police in
her October 23, 1986 letter to the Board of Conm ssioners
of Police

And:

(2) on Cctober 3, 1986, in an interview with the subway |ink
newspaper, she is quoted as saying that she was
contenpl ating | egal action against the police.

They say by February 6, 1987, when the prelimnary inquiry of
Paul Dougl as Cal |l ow was essentially conpleted, that the
plaintiff was by that date in possession of all necessary facts
but still did not issue her notice of action until August 10,
1987 and therefore is out of tine.

| accept the evidence of Dr. De Marco and Dr. Barnes in this
respect that the plaintiff in the nonths follow ng the rape was
not in an enotional or psychol ogical condition such that she
was capabl e of discovering and appreciating the necessary
mat eri al facts upon which her cause of action was based. She
was coping and barely that. She was not functioning at her
normal or usual |evel.

It was inpossible for her at this time to enotionally or
intellectually cope with the fact of the prelimnary inquiry
where her attacker was being dealt with and at the sane tine
retain and instruct counsel in respect of an action agai nst
pol i ce.

Additionally, | amsatisfied that not until after the
prelimnary inquiry had concluded with an arranged plea on
February 26, 1987 was she in a position and able to obtain the
necessary facts which woul d enable her to comence this action.
It was only then she was aware of the state of the police
know edge in August 1986, only then was she able to speak to
the other victins of the bal cony rapist.

1998 CanLll 14826 (ON SC)



In the result | find that the six-nmonth period of limtation
affords the police no defence in the circunstances of this
case.

Damages

Ms. Doe precisely detailed the events of the early norning
hours of August 24, 1986 in her evidence. It was obvious to
everyone that giving this evidence was a difficult and pai nful
process for her. Her attacker was arnmed with a knife and had
concealed his identity with a mask he had fashi oned and wore.
The attack was terrifying and she feared for her life.

Foll owi ng her call to 911 a nunmber of police officers arrived
at her apartnent and over the next hours she was obliged to

repeat the details of her attack to a nunber of officers.

She was taken to hospital for forensic testing by ambul ance
-- an intrusive and pai nful process.

This attack by a stranger in her own bed in her hone has had
a profound and lasting effect on Ms. Doe as she stated in her
evi dence:

nmy life was shattered as a result of the rape, and |
experienced it literally as being shattered for at |east two
to three years
Sone of the conplaints include:
-- difficulty sleeping;
-- recurrent intrusive nightnares;
-- panic attacks and nausea;

-- lack of self-confidence;

-- enotional detachment from fri ends;
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-- inability to socialize where strangers may be present;

-- fear of nen in general which inpacted on everyday life,
i.e., stopped using TTC at night;

-- no enjoynent of life.

Al t hough Ms. Doe had suffered from depression prior to August
24, 1986, this condition was greatly exacerbated as the result
of the rape.

On the evidence there can be no question but that the
plaintiff suffered serious post-traumatic stress i medi ately
follow ng the rape and she continues to this day to exhibit
synptons which are consistent in post-traumatic stress di sorder
-- at the tine of trial sonme 11 years after her attack

At about 18 nont hs before she was attacked, her treating
psychiatrist at the tinme, Dr. Vincent DeMarco, said that M.
Doe:

seened to be doing quite well and that she would
continue to do well

He also said of Ms. Doe's pre-existing condition:

The very essence of nood di sorders, we're tal king about
depressive illness in particular, is that individuals who
have it are much nore profoundly affected by stresses of al
sorts.

Following the attack Dr. DeMarco said that Ms. Doe devel oped
all the signs and synptons of a major depressive disorder and
was di agnosed with severe post-traumatic stress disorder.

Ms. Doe was treated with nmedications and endured unpl easant
side effects frommany of them He reported that she had early
nmor ni ng wakeni ng, fatigue, |oss of appetite, weight |oss, |oss
of interest in her usual activities; she could not concentrate
and had trouble with nenory. She experienced disruption of
menses and di ssoci ative states.
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It was early into 1988 before Dr. DeMarco noticed any
significant inprovenent in the plaintiff's condition and when
asked to conpare her condition at that point in tinme to her
condition before the rape he said:

There is no question she had been greatly affected by the
assault, and she would never return to that position before
the rape. | don't think there is any going back after a
trauma of this sort.

Anmong the continuing mani festations were that the anger never
real ly subsides, sense of safety is forever shaken -- "a keen
sense of bei ng exposed and vul nerabl e" and being very cauti ous
in relationships, especially so around nen.

In his opinion Ms. Doe continues to suffer froma major
depressi ve di sorder

The plaintiff's experts agree that there were features of
this attack that are associated with a greater |ikelihood of
severe enotional difficulties follow ng the assault:

-- the use of a weapon;

-- the attacker threatened to kill her and she was very
frightened during the attack that he would kill her;

-- vaginal penetration;

-- took place in circunstances she previously believed safe
-- asleep in her own bed in own her apartnent.

Dr. Rosemary Barnes gave a nost hel pful explanation of why
sexual assault is so traumatic for individuals who experience
it:

A. There are several aspects. The person is placed in a
situation where they fear that they m ght die and where
they' re violated physically and enotionally in one of the
nost extreme ways.
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The level of the kind of threat to the individual
psychol ogi cally and physically is the sane as the kind of
threat that a person who is assaulted woul d experience in a
front-line kind of conbat situation, and in sonme ways is
worse in the sense that the soldier in a front-line conbat
situation entered into a certain kind of conmtnent and has
been trained to carry out that commtnent and is prepared as
much as possible for what to expect.

A person who has been sexual |y assaul ted experiences the sane
kind of sense that their life mght be over in that nonent or
in the next few nonents, that they're -- and their body has
been profoundly violated and often that they feel

psychol ogically hum |i at ed.

The sexual assaults are also different in that they often
occur in circunstances where in contrast to being in conbat
where the person had expected to be safe, and that's
certainly the case with Ms. Doe, that she was in her own hone
in bed in a situation where she expected -- where she was
safe and was conpl etely, unexpectedly psychol ogically
hum |i ated and physically violated in the nost profound way,
and thought in that nonent that she would -- that her life
actually would be over, and that it's being faced with that
kind of threat of being violated and deeply hum i at ed,
that's the basis for the intense kinds of psychol ogical
reactions that follow from sexual assault.

That Ms. Doe has been profoundly affected by the events of
August 24, 1986 in every aspect of her |ife cannot be doubted
on the evidence. That she continues to suffer, albeit not to
the extent she did in the two years imedi ately foll ow ng the
rape, to this day is agreed by all experts.

There was di sagreenent anong the nedical professionals in
this case which in ny assessnent, unfortunately, becane
somewhat personal and was unnecessary.

| had sonme difficulty with Dr. De Marco's evi dence because,
to ny mnd, he was not as independent as he m ght have been. In
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nmy view, he has becone an advocate on his patients' behalf and
| found his views to be | ess than objective. He was openly
hostile to counsel for the defence when cross-exam ned.

Nei ther Dr. Barnes nor Dr. d ancy, on behalf of the defence,
had the opportunity for one-on-one observation of Ms. Doe for
any extended tinme. | found both of them however, to be nore
i ndependent and objective in their views than Dr. De Marco.

On reviewing the evidence of Dr. Barnes and Dr. dancy it
seened to ne there was sone common ground. They agree Ms. Doe
suffered fromchronic mld depression prior to the attack for
whi ch she sought treatnent. Dr. Barnes' view that because of
her pre-existing condition, Ms. Doe was |ikely nore vul nerabl e
in ternms of her enotional reaction to the attack is reasonabl e
and | accept it.

Doctors Barnes and d ancy agree that Ms. Doe still has post-
traumati c stress disorder although her synptons have
i nproved significantly fromwhat they were in the 12 to 18
nmont hs post-rape and that she still suffers mld chronic
depression. They both have sone reservati ons about what
assi stance further therapy is likely to be for Ms. Doe. Doctor
Bar nes recommends a two-year course of therapy. If pressed,
think a fair interpretation to place on Dr. d ancy's evidence
in this respect is that he would not disagree.

Doct or Barnes summarized Ms. Doe's current difficulties as
foll ows:

A wll, I -- although the, sone of the synptons have becone
| ess intense, she continues to experience synptons
periodically in a nunber of respects.

She continues to experience sleep disturbance. She conti nues
to experience an enotional detachnent from ot her people,

whi ch is another characteristic kind of reaction to trauma
and a restrictive -- restricted kind of enotional

responsi veness, particularly in intimte rel ationshi ps.

She continues to, although the severity has declined

1998 CanLll 14826 (ON SC)



significantly, she continues periodically to experience
muscl e spasns, fl ashbacks, and panic attacks, none of which
she experienced prior to the assault.

She continues to lack confidence in relation to her career.
She has an inability to pursue intimte relationships, and,

i ndeed, since ending the relationship with John, her previous
boyfriend, has not been involved in any other -- any intimte
rel ati onshi ps.

She continues to restrict her social activities in many of
the ways that | described previously in ternms of, for
exanpl e, avoiding getting on an elevator if she wll be
riding alone with a man, not goi ng out unless she is
acconpani ed by soneone, and these kinds of restrictions that
she's adopted for herself because of her sense of

vul nerability and the possibility that synptons will recur,
continue to restrict her social life significantly.

She has, because of the difficulties she's experienced, she
appropriately has sought professional treatnent. This has
meant that she spent considerable tinme and noney on

psychot herapy, on chiropractic treatnment, and on nedi cation
to deal with the enotional and physical sequel ae of the
assaul t.

She continues to take anti depressant nedi cation, and she
continues to be aware that there are aspects of the deep
enotional trauma which she experienced as a result of the
assault which she has not resol ved.

So the overall, the kinds of difficulties that she
experienced are consistent presently with a diagnosis of post
traumati c stress disorder. So that diagnosis which was nmade
initially inmediately following the trauma has -- that -- the
condition continues to be a condition which she experiences
al t hough the severity of sone of the synptons has di m ni shed
consi der abl y.

Both Dr. dancy's and Dr. Barnes' prognosis for the future is
guarded in terns of whether a conplete recovery is likely. |
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interpret their evidence to nmean there is a reasonable
possibility, even probability, that Ms. Doe will never fully
recover and will continue to exhibit synptons of post-traumatic
stress di sorder al ways.

Rape is unlike any other sort of injury incurred by accident
or neglect. Survivors of rape nust bear social stigmatization
whi ch accident victins do not. Rape is not about sex; it is
about anger, it is about power and it is about control. It is,
in the words of Dr. Peter Jaffe, "an overwhelmng life event".
It is a formof violence intended to create terror, to
domnate, to control and to humliate. It is an act of
hostility and aggression. Forced sexual intercourse is
i nherently violent and profoundly degrading.

As M. Justice Cory stated in R v. Gsolin, supra, at p. 669:

It cannot be forgotten that a sexual assault is very
different fromother assaults. It is true that it, |like al
the other fornms of assault, is an act of violence. Yet it is
sonething nore than a sinple act of violence. Sexual assault
is in the vast majority of cases gender based. It is an
assault upon human dignity and constitutes a denial of any
concept of equality for wonen.

It is not helpful to conpare the assessnents of damages in
accidental injury cases nor to |look to those cases for any sort
of gui dance in assessing damages for rape.

Ms. Doe's life has been affected by the events of August 24,
1986 in every respect, and while she has inproved consi derably
in the 11 years since, she continues to experience synptonol ogy
related to the rape. She will never be free of the terror and
the indignity that Paul Douglas Callow brought into her life
and left at the very core of her being. Her condition is
chronic and the persuasive evidence suggests that this is
likely to continue.

In my view, damage awards in the $40, 000-50, 000 range are
reflective of neither the horrific nature of the violation nor
of the overwhel m ng and al |l -enconpassi ng consequences of it.
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In my view, an appropriate general danmage award for Ms. Doe
in all the circunstances of this case is $175, 000.

Speci al Danmages

The plaintiff clainms the cost of therapy sessions as foll ows:

1. Lynn Abrans -- 61 sessions February 1990-
July 1991 $ 4,261. 38

2. Alys Murphy -- 27 sessions Cctober 1992-
Oct ober 1993 $ 1, 350.00

3. Elizabeth Wiite -- 57 sessions January 1995-
April 1997 $ 1, 455.00

Tot al $ 7,066. 38

This claimrepresents only sone therapy costs incurred by M.
Doe for which she has not been otherw se conpensated. They are
reasonable in ny viewand | allowthat itemin full

It would be difficult for Ms. Doe to produce all receipts for
nmedi cati ons she has required since August 1986. She has
estimated the cost of her nedications reasonably and produced
prescription drug histories fromtwo drug stores she frequents
whi ch corroborate her estimates. | would allow her the ful
anount she clains to the date of the comencenent of trial in
t he sum of $5, 220.

In view of the evidence of Dr. De Marco that she is likely to
require to take anti depressant nedication for the rest of her
life she should al so have a sumto represent the future cost to
her of this expense. The defendants take no specific issue with
the plaintiff's calculations in respect of the present val ue
for this item (al though they suggest the plaintiff has not
proved the need) and accordingly, | will award the sum of
$8, 062. 74 which represents the present value of the future
antici pated prescription costs.
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| amsatisfied that the cost of chiropractic treatnent in
1986 and 1987 may fairly be referable to the attack. | am not
per suaded that any anount should be all owed beyond that. |
woul d allow only the sumof $515.20 in this respect for past
costs and nothing for future treatnent in this respect.

The cost of noving from Toronto to Montreal is in ny view
remote. While | accept that the plaintiff may have required a
move from her nei ghbourhood at the tine I do not think, in
fairness, the defendants should bear the cost of a nove to
Montreal . | would reduce the anount clainmed in this respect to
$1, 000.

As for the replacenent of itens Ms. Doe discarded foll ow ng
the rape -- itenms which were used by or vandalized by the
rapist -- | would allow the sum of $1, 000.

As for transportation costs | do not think the plaintiff's
clainms are unreasonable in terns of her claimfor past costs.
Ms. Doe clains the cost of evenings cab fares because she
cannot feel safe using public transit at that tinme and since
bei ng raped. She estimates taking a cab four tines weekly for
all 52 weeks of the year. | think if the sumof $2,000 annually
were all owed she would be fairly conpensated. | would therefore
award the sum of $22,500 to the comrencenent of the trial.

As for the future, I would award the present value of a sum
calculated at the rate of $2,000 annually for a period of 15
years. Presunmably counsel will be able to agree on what that
nunber shoul d be when they have these reasons but if not | may
be spoken to.

| should add that the Chief of Police is responsible to see
the nmenbers of his force carry out their duties properly and
will be vicariously liable when they fail to do so as wll the
Board of Conm ssioners of Police which is charged with the
overall responsibility of policing and maintaining | aw and
order within the Municipality of Metropolitan Toronto (as it
t hen was).

In conclusion the plaintiff shall have judgnment against the
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defendants in the foll ow ng anounts:

Gener al Damages $175, 000. 00
Speci al Damages to date $ 37,301.58
Future Costs $ 8,062. 74
Total 5 220, 364. 32

together wth an anmount which represents the present value of a
sumrequired to produce $2,000 annually for a period of 15
years and a decl aration that the defendants did in 1986 violate
Ms. Doe's s. 7 and s. 15(1) rights under the Canadi an Charter
of Rights and Freedons.

Matters of prejudgnent interest and costs to be addressed at
a future date to be agreed upon anong counsel and the court and

arranged through the trial co-ordinator's office.

Judgnent accordingly.
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